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Enclosed is our formal petition to |ist the Bonneville
Cutthroat Trout (Oncorhvnchus clarki utah) as threatened in
its occupied habitat within its known historic range, pursuant
to Section 4 of the Endangered Species Act (16 U S.C. 1531 et
seqg.). This petition is filed under 5 U S. C. 553(e) and 50
C F.R 424.14 (1990) which grants interested parties the right
to petition for issuance of a rule from the Assistant
Secretary of the Interior.

~ W understand that this petition action sets in notion
a specific process placing definite response requirements on
the U S Fish and WIidlife Service (USFW5) and very specific
time constraints upon those responses.

Onng to the many threats facing the Bonneville
Cutthroat Trout, as described in the enclosed petition, we
urge the USFWE to act expeditiously upon Petitioners' request
and nmake a tinely 9o-day petiti inding for this species.
Thank you for your considerati'on ip this matter-
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US FISH AND WLDLI FE SERVI CE
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I Petition for a Rule to List
Foundat i on the Bonneville Cutthroat
P. O, Box 18237 Trout (Oncorhvnchus clarki

Bi odi versity Legal )
)
)

Boul der, CO 80308- 1327 ) utah as Threatened under the
)
)
)

303-442- 3037 Endanger ed Species Act,
Petitioner 16 U S.C § 1531 et_seq.
(1973 as Amended)

| nt roducti on
The Biodiversity Legal Foundation hereby petitions to
i st as "threatened" the naturally spawni ng Bonneville

Cutthroat Trout (Oncorhvnchus clarki utah) in United States
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riverine and | acustrine ecosystens where it presently
continues to exist and to designate its occupi ed habitat as
"critical habitat" under the Endangered Species Act (ESA)
within a reasonable period of tine followng the listing, 16
U S.C § 1531-1543 (1982). This petition is filed under 5
U S C §553(e), 16 U S.C. § 1533(b)(3)(A) and 50 CF.R §
424.19 (1987) which give interested persons the right to
petition for issuance of a rule.

Endangered 8pecies Act Implementing
Regul at i ons
Several sections of the regulations inplementing the
Endangered Species Act (50 C.F.R) are applicable to this
petition. Those concerning the listing of the Bonneville

Cutthroat Trout as a threatened species are:

424.02(e)  "Endangered species" nmeans a species that is in
danger of extinction throughout all or a significant
portion of its range." . (k) "species" I ncludes any

speci es or subspecies that interbreeds when mature.
"Threat ened species" neans a species that "is likely to
become an endangered species wthin the foreseeable” future

t hroughout all or a significant portion of its range" (16
U S.C. § 1532(20).

424.11(c) A species shall be listed .. . . because of any
one or a conbination of the foll ow ng factors:

1. The present or threatened destruction, nodification
or curtailnment of habitat or range;

2. OQverutilization for commercial, recreational
scientific, or educational purposes;

3. Disease or predation;

4, The inadequacy of existing regulatory nechanisns; and
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5.  OQher natural or manmade factors affecting its
continued existence."

All five of the factors set out in § 424.11(c) are
applicable to the present status of the Bonneville Cutthroat

Trout .
Sections relevant to the designation of critica

habitat are:

424.12 a)$2) Critical habitat is not determ ned when one
or both of the followi ng situations exist: . . . (ii) The
bi ol ogi cal needs of the species are not sufficiently well
known to permt identification of an area as Critical

habi t at .

424.12(b) In determning what areas are critical habitat,
the Secretary shall consider those physical and biologica
features that are essential to the conservation of a given
species and that may require special management

consi derati ons or protection. Such requirenments include,
but are not limted to the follow ng: (1) Space for

i ndi vidual and popul ation growth, and for normal behavior
(2) Food, water, air, light, mnerals, or other
nutritional or physiological requirements; (3) Cover or
shelter; (4) Sites for breeding, reproduction, rearing of
offspring, gernmination, or seed dispersal; and generally
(5) Habitats that are protected from di sturbances or are
representative of the historic, geographical, and

ecol ogical distributions of a species.

424.14(d) Petitions to designate critical habitat.
Upon receiving a petition to designate critical habitat

. to provide for the conservation of a species the
Secretary shall pronptly conduct a review in accordance
with the Admnistrative Procedures Act (5 U S. C 553) and
appl i cabl e Departnent regulations, and take appropriate
action.

This petition docunents the need for the designation of
critical habitat within a reasonable period of time follow ng
the ESA listing to provide for the conservation of the

Bonneville Cutthroat Trout.
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Based on the docunentation provided bel ow, the
petitioner contends that the provisions of 50 C F. R conpel
the expeditious listing of the Bonneville Cutthroat Trout as
"threatened" Wthin its occupied habitats in the United States
(U.S.) riverine and |acustrine ecosystenms of its historic
range and currently occupied habitat. Petitioner also
requests a review and appropriate action to designate

“"critical habitat™ for the species.

Petitioner
The Biodiversity Legal Foundation (BLF) is a non-

profit, science based organization dedicated to the
preservation of all native wild plants and aninals,
comunities of species, and naturally functioning ecosystens.
Through reasoned educational, admnistrative, and |egal
actions, the BLF endeavors to encourage inproved public
attitudes and policies for all living things.

Endangered and Threatened 8pecies Listing Criteria

Applicable to the Current 8tatus
O the Bonmeville Cutt hroat

Tr out

1. The present or threatened destruction, nodification
or curtailnent of habitat or range;

2. Overutilization for conmercial, recreational
scientific, or educational purposes;

3. Disease or predation;

4. The inadequacy of existing regulatory nmechani sns; and
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5. Oher natural or manmade factors affecting its
continued existence.

That is to say, all five of the Endangered Species Act (ESA
listing criteria apply to the Bonneville Cutthroat Trout.
The manner in which these criteria apply will be discussed in

detail bel ow

H storic and Current Status of the
Bonnevill e Cutthroat Trout

According to UWah's Natural Heritage Program the
Bonneville Cutthroat Trout was "[fjormerly thought to be
extinct due to overfishing, degradation of habitat, and
hybri di zation with introduced rai nbow and cutthroat trouts"
(Uah WIdlife Resources, Heritage Program [1996]).

Following the growmh of interest in the trout, several remmant
popul ati ons have been found; it is not extinct, but isin a

t hreatened condition according to ESA listing criteria. In
March 1997, Governor M ke Leavitt signed into law a

| egi slative action that declared the Bonneville Cutthroat
trout the "state fish" of Uah. |t is hoped that this new
prom nence for the trout will add force to efforts for its
conservation

It should be noted that the Bonneville Cutthroat Trout
shares the plight of many of the other freshwater fishes of
the United States: "Wthin North Anerica the nunber of
freshwater fishes considered by the American Fisheries Society

to be endangered, threatened, or of special concern increased
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from251 to 364 in the 1980s, a 31%increase" (Richter, Braun,
Mendel son, and Master, 1997, p. 1082). According to these
authors, this crisis is nationw de, but "exotic species,
habi tat renoval /damage, and altered hydrol ogic regines
predom nate in the west" (p. 1081). As will be seen
repeatedly in the follow ng docunent, the Bonneville Cutthroat
Trout is subject to all of these detrinments as well as others.

Bonneville Cutthroat Trout were plentiful at Anglo
settlement, beginning in about the middle of the nineteenth
century (Duff, 1996). Its largest geographical population
center is within the Bonneville Basin, Uah, its historic
native range, where the first state fish protection [aw was
I ssued under the adm nistration of Brigham Young in 1874,

That was a neasure to limt comercial harvest, and its
purpose was the protection of fishery resources for the Mrnon
peopl e (Draft Conservation Agreement and Strategy for

Bonnevill e Cuthroat Trout [Onchorhvnch clarki utah)] in the

State of Utah, March, 1997 (hereafter Conservation Agreenent,
1977). Danger to native cutthroat trout from overfishing was,
thus, already apparent within a very short time after
settlement. But many other threats were to nenace the
Bonneville Cutthroat Trout and other associated native fish
species in the years to come. ®[pjuring the |ast 150 years
the Bonneville cutthroat trout netapopul ati ons have been

essentially elimnated through anthropogenic activities. This
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| oss of connectivity to sub-basins, non-native introductions
[largely rainbow, brown, and brook trout], habitat
fragmentation, and decreases in [Bonneville Cutthroat]

t hroughout the basin continue to threaten its recovery and

may even preclude its future survival" (Duff, 1996, p. 37).
According to Duff (1996), the Bonneville Cutthroat

Trout was, sone 8,000 years ago, an inhabitant of a great

inland | ake, Lake Bonneville. This lake is described as

“"glacial® (Duff, 1996) and "pluvial." It dried up at |east

8,000 years ago, about the tine human beings first began to

build cities in the Mddle East. The Geat Salt Lake appears

to be a remant of Lake Bonneville which once covered nost of

the Bonneville Basin, nuch of Uah and parts of Nevada, |daho,

and Womng. It appears that at |east three major popul ations

of Bonneville Cutthroat Trout were, by reason of the drying

up of this vast |ake, geographically isolated in the el evated

or highland rins around the former |ake. Thus there devel oped

three strains of Bonneville Cutthroat, now a stream trout

Duf f (1996) specul ates that owing to narked variations in

anci ent Lake Bonneville's water |evels, sone popul ati ons may

have been isolated fromtine to tine before the |ake dried

up. Thus sone differentiation could have taken place earlier

than the approximate 8,000 year B.P. date for the separation

of popul ati ons.
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These popul ations are described as "a Bear R ver group
(shares some genetic characteristics with Yellowstone
cutthroat trout), a Snake Valley group in Uah and Nevada at
t he western edge of the Bonneville basin, and two groups
associ ated with the Bonneville basin proper (Northern and
Sout hern Bonneville Cutthroat Trout), including the QCgden
Provo, and \eber river drainages (Northern Bonneville) and the
Sevier river drainage (Southern Bonneville; this group shares
an allele with sone Col orado River cutthroat trout (Behnke
1992; Ildaho DFCG 1994; Kershner 1995) (d obal Species
Abstract, [1996]).1
A curious feature of the Bonneville Cutthroat Trout

Is that the desiccation of Lake Bonneville seems to have |eft
the trout in what is still its historic range: in the
highland rim around the Bonneville basin. Mre unusual still
the trout's range does not seemto have been reduced in terns
of geographic area (after the drying up of the vast lake) in
t he way many ot her threatened and endangered species' ranges
were; that is, by incursions of human activity around the
perimeter of the range Instead, the trout's range has been
internally shattered by abuse of the stream systens it |ives
in, so that although the trout still lives in the genera

area of its earlier range, the fish present now consist mainly

1although this report is not itself dated, it pears a
note: "Womng Natural Diversity Database, Laramie, WY--
| nfformati on-as of January, 1996."
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of remmant or hybridized popul ations, often hanging on only
in the highest and nost rugged reaches of its streans.
Additionally, the range nodel has been blurred, because sone
of the pure Bonneville Cutthroat Trout populations now
existing are transplants that have been deposited in streans
not formerly in its range. These transplants becane
necessary, since nost of the trout's native (original) streans
have been rechannel ed, de-watered, and damed by ranchers and
farnmers. Livestock grazing has sedinented the streans,
damagi ng spawni ng substrates and raising water tenperatures.
Mning has released chemcals and sedinent into the waters.
Road building has added further sedinents and sonetinmes
"traps" that prevent fish mgration.

A few popul ations of Bonneville Cutthroat exist
outside of the Bonneville basin proper; Duff (1996) and others
believe this may have occurred as a result of tenporary stream
captures over tinmne.

Al t hough the Bonneville Cutthroat Trout is now
essentially a fish of western nmountain streans where it took
up residence when cut off from Lake Bonneville, it is found
at |east in Bear Lake (Wom ng-I|daho border) and Lake Alice
(Womng). Duff (1996) states that Bonneville Cutthroat Trout
evolved nostly "in a lake (lacustrine) environment. Upon
desiccation of Lake Bonneville, trout were primrily

restricted to perennial tributaries and to connected
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wat er sheds and sub- basins; only Bear Lake, Utah Lake, and
Panui tch Lake retained lucustrine popul ations" (1996). It is
known that of the three |akes nmentioned by Duff (1996), only
t he Bear Lake popul ation survives; the others have been
extirpated.

The Bonneville Cutthroat "[rjanges from hi gh-el evation
streams with coniferous and deciduous riparian trees to low-
el evation streans in sage-steppe grasslands containing
her baceous riparian zones" (d obal Species Abstract, [1996]).
"Low elevations" in this context are relative, since all of
the large area in question is situated on the high
I nternountain continental plateau

Duff (1996) subdivided the surviving Bonneville
Cutthroat in the Bonneville Basin into four "hydrogeographic"
areas for purposes of his 1996 conservation assessment: % (1)
The Bear River Bonneville cutthroat trout (BRB), including
t hose population{s] W thin the Bear River basin of U ah,
| daho, and Woning, fromits headwaters to entry into the
Geat Salt Lake; (2) Northern Bonneville cutthroat trout (NB)
whi ch includes the waters of the Ogden, Wber, Jordan, and
Spani sh Fork Rivers, and the Uah Lake sub-basins; (3)

Sout hern Bonneville cutthroat trout (SB), which includes the
Sevier River, Sevier Lake, and Escalante Desert sub-basins,
as well as the Upper Virgin River sub-basin in the Col orado

River Basin, where several transplanted popul ations exist;
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and (4) Western Bonneville cutthroat trout (WB), which
includes the U ah-Nevada portion of the Geat Salt Lake Desert
fromthe Raft River Range on the north to the Snake Valley
area on the south, also including a ‘closed sub-basin' in
adj acent Nevada, where several transplanted popul ati ons occur"
(Duff, 1996, p. 37). Duff nentions that this overall
transplanting within its range, in an effort to restore the
fish, may create undesirable genetic mxing. There appears
to be some discussion presently anong geneticists and
taxonom sts of a possibility that the Bear River popul ation
may have differentiated sufficiently to justify declaring it
a separate subspecies. Duff's subdivision of these trout
varieties is very simlar to that used by the agencies of the
states involved.

Duff, for purposes of his 1996 conservation
assessment, assumed, based on historical materials, that
Bonneville Cutthroat Trout popul ations were found in "up to
90% of most perennial waters [historically]" (Duff, 1996, p.
38). Hefurther assuned that "2s% of the intermttent stream
mles were historically once perennial waters which have been
altered by anthropogenic activities" (p. 38).

Present Legal Status of the
Bonnevill e Cutthroat

Tr out

The Bonneville Cutthroat Trout is not presently |isted

under the ESA as either Threatened or Endangered.
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Consi derabl e activity or planned activity on the trout's
behal f by the U S. Forest Service, the Bureau of Land
Managenent (BLM, and the state agencies of the states where
the fish still exists seens to be ained at avoi dance-of such
a federal listing. The fish is subject to managenent by the
Forest Service on National Forests, of which there exist a
number in the Bonneville Cutthroat's range. According to
Duff's (1996) candid assessnment of the Bonneville Cutthroat,
the trout seens to be in better condition, if not in good
condition, on Forest Service lands than on other |ands.

Bot h public agencies and private organi zations have
desi gnated the Bonneville Cutthroat Trout as a species in
difficulties. The US. Fish and Wlidlife Service (FW),
following a 1980 status review, classified the Bonneville as
a Category Il species; in 1985, the FWs reclassified it as a
Category | species--that is, a candidate for Endangered
Species Act listing. However, as of 1994, the FWS had again
reclassified the trout as "a declining candidate species,
Category II)" (Duff, 1996, p. 38). In 1996, the FWS "has
di scontinued their Categorical status, and only those species
previously identfied as Category | are now consi dered
candi date species" (Duff, 1996, p. 38). Such have been the
ups and downs of the so-far |uckless Bonneville Cutthroat
Trout. Since it was classified as Category Il as of 1996,

when Category Il was discontinued, it ceased to be a candidate
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for ESA listing even though it is well and publicly known to
be in serious trouble, especially in some geographic aras
within its current occupied habitats. Review of the
literature suggests that perhaps some of the trout's
reclassifications may have been in part due to the discovery
of a few nore remant populations (Duff, 1996). These,
however, have nerely been a few nore remmant populations, in
the same kinds of trouble as the popul ations previously known.

The Anerican Fisheries Society (AFS) classified the
Bonneville as 'threatened as early as 1979, and in 1989 as
"endangered."

The CGeneral Sunmary issued by the Forest Service (July

1996) was succi nct:

Bonnevill e Cutthroat (BCT)2

Bonneville Basin (Overall Summary): _
*total occupancy 234 stream mles, 81 popul ations.

e NFS [National Forest Service] |ands occupancy 83%,
BLM 14%, and State/other 1%

e NFS occupancy 48% UT, 33% W, 14% D, 6% NV.

*90% of streamin Basin had historic occurrence of
BCT.

*extirpated in historic sub-basins: 50% UT, 75% NV,
33% | D, 50% WY.

e NFS |ands extirpated in 67% of NF sub-basins on 9
NFs.

"extirpated in 76% UT sub-basins (6 NFs); 43% | D sub-
basin (2 NFs) and 100% extirpated in all 13 sub-
basi ns on 3 NFs.

*estimated 5,131 historic streammles in Basin.
"current occupancy only 3.7% of Basin's historic
stream m | es.

'c_ulrrent occupancy only 11.5% of NF historic stream
mles

*BCT iS 96% extirpated in Basin's historic streans.
o BCT is 87%extirpated in NF historic streans.
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e NFS have 81% of occupied streammles & 83% of
popul ations.
e NFS lands have 32% of Basin's historic stream mles.
e NF habitat condition: 13% excel l ent, 49% good, 18%
fair, 11% poor, and 2% extrenely degraded.
*72% Fppulatlons secure-stable, 25% at risk .
(declining, 3% unknown). _ _ _
*habi tat declines due to sedinentation from grazing
(up to 100%), mning and roading (50%), |0ggin
(22%), dewatering and channel changes (44 to 89%.
*pbasi n-wi de habitat fragnentation and |oss of meta-
popul ati ons. _ _
*exotic fish threaten recovery; presence in occupied
sub- basi ns are rai nbow (67%), brown (51%), brook
(9%), matchery cutthroat (61%.

Western Bonneville Popul ation (West desert UT-NV)

*extirpated in 78% of historic sub-basins. _

*<1% occupi ed habitat (of 427 streammles historic);
2 populations on 1 NFr.

*99% extirpated in historic streams in 7 sub-basins.

*3.2% occupancy (2 populations on 1 NF) in 132 stream
mles of potential habitat.

*96% extirpated in streans on 4 NFs.

® | %ccupancy in Snake Valley armof historic Lake
Bonnevi | | e.

*estimated recovery in streams: 47% NF, 25% NPS
(National Park Service], 27% BLM [Bureau of Land
Managenent], 2.5% ot her

*declines due to exotics, mning, grazing, dewatering,
and roading. _ _

*exotic species are threats to popul ation recovery in
all 7 sub-basins.

Bear River Bonneville Population (Bear R ver, UT, |D,

"estimated 1,958 historic streammles (29% on NFs).
® 7% current occupancy (140 stream mles); 25%
occupancy on NFs.

*96% extirpated in all historic waters in 6 sub-
basins; 65% extirpated on NFs.

*declines are due to grazing, channel change,
dewat eri ng, and roading. _

*exotic species are threats to all popul ations.

Norl'<t hern Bonneville popul ation (G eat Salt Lake-U ah
Lake:

*estimated 1,178 historic stream mles (38% on NFs).
*1.6% current occupancy of historic NF habitat.

*99% extirpated in historic sub-basin waters.
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*98% extirpated in historic NF sub-basin waters.
*habitat condition fair to good but "at risk" due to
dewat ering, grazing, and channel changes.
sout hern Bonneville (Sevier-Virgin Rivers):
-estimated 1,565 historic streammles (31% on NFs).
"7.6% current occupancy on NF historic waters.
"98% extirpated in sub-basins historic waters.
"92% extirpated on NF historic waters.
*NF habitat condition: 39% excellent, 31% good, 22%
fair, 8% poor to extreneIY degr aded

0

*declines due to grazing, ggi ng & roading, and
dewat eri ng.

Description of 8pecies and
Nat ural Ecol ogy

The Bonneville Cutthroat Trout has been differentiated
fromother native cutthroat trout--all of which are also in
serious trouble in the west--by means of sophisticated
| aboratory techniques for biological identification: DNA
meristics, and electrophoresis are named by Duff (1996) and
others, particularly in the critical identification work done
by Dr. Behnke (1996). There is some variation in various
aut hors' handling of the nunber of broad popul ation segnents,
perhaps owing to special considerations of the states. |daho,
for exanple, produced its Conservation Assessment (1994)
referring to five populations. This appeared to have been
because it seened appropriate to these authorities to
differentiate the Bear River and Bear Lake popul ati ons.

No general description of the western Cutthroat Trout
was found in the literature. A snall to medium sized

freshwater fish, it has been considered a primary game and
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food fish ever since white settlenent, a circunstance that
has been nuch to its detriment in terms of species survival
N neteenth and early twentieth century photographs of Wstern
sportsnmen often show t hem happily surrounded by enornous trout
catches. The presence of the exotics, so destructive to the
native cutthroat--the rainbow, the brown, the brook, and the
| ake trouts--dates fromthis period. Mst western waters
were very nearly fished out well before the turn of the
twentieth century, and these exotics were used to replace the
di sappearing native species. No explanation has cone to |ight
as to why these particular fish were used for this purpose
rather than the decinmated native cutthroat. Petitioner
assumes that the exotics, which can be produced faster in
hat chery conditions, were sinply used to provide recreationa
fisheries in waters where native fishes were being depleted.

Indeed, it is wdely believed that the greatest threat
to the Bonneville Cutthroat Trout's continued existence is
probably its exotic rivals. "These species are thought to
repl ace Fhe native fish through conpetition or predation, but
t hese expl anations have not been confirmed" (Kershner, 1995,
p. 32).

Al though there seens to be no particular description
of the native inland cutthroat trout, since its subspecies
have al | been described separately, it may be said that the

Bonneville Cutthroat Trout is a salmonid and is fornally and
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specifically described as: "Dorsum yell ow brown to steel-
gray, With paler sides, belly yellow to off-white; tail, back
and sides marked with large round spots; bright red stripe on
each side of |lower jaw [the distinguishing mark of cutthroat
trout]; coloration subdued conpared to other cutthroat trouts
but sone popul ations exhibit bright reddi sh-orange spawni ng
colors (Spahr et al. 1991; d obal Species Abstract, [1996]).

"In W nter, streans nmay have instream i ce that reduces
trout habitat; high flows occur in spring fromnmelting
snowpack, low flows occur in md-to-late sumer, when | ethal
and subl ethal water tenperatures nmay be common (Kershner
1995). Cccurs primarily in small headwater streans; optinum
habitat includes areas with a 1:1 pool to riffle ratio and
sl ow, deep water with vegetated streanbanks for shade, bank
stability, and cover; prefers summer water tenperatures of
about s5°F but can survive in water up to 70°F; occurs al so
in lakes (e.g., Bear Lake), where the littoral and pelagic
zones are typically used during nost of the year (Spahr et
al . 1991; Kershner 1995). Beaver ponds |ikely are inportant
as both summrer and winter holding habitat for adults (see
Kershner 1995). Spawns in clean sand/gravel substrate in
cool flowing water, in pool tails and in pockets of gravel in
pools and riffles. Adfluvial populations may spawn in the
| ower portions of a stream whereas resident popul ations nmay

spawn in higher gradient reaches of the same stream pry



Bi odi versity Legal Foundation 18
generally nove to stream nargi ns when current is slow, and
young of age O to age 1 may occur in conplex pool habitats
from summer through winter and in runs in sumer (see Kersher
1995). In adfluvial populations, may [sic] young spend up to
|-2 years in streans before mgrating to the lake, or they
may nove to the |ake during the first year (see Kershner
1995)" (d obal Species Abstract, 1996; original citations
retained).

"Bonneville cutthroat trout typically spawn during
the spring and early summer nonths at hi gher elevations"
noving up streans as the weather warns. Males sexually nmature
at about two years of age, females at three years. However
there seens to be considerable variation, depending, it
appears, on the adaptations of the popul ation. | n Bear Lake
the trout may not begin to mature until they are age five and
may not spawn until age 10. (Kershner, 1995).

"Fry typically emerge in md-to-late sumer, depending
on spawning tines. Once energed, fry are poor sw mers and
typically mgrate laterally to streammargins. . . . Adfluvia
Bonneville . . . . spend 1 or 2 years in streans before
mgrating to the |ake. (Kershner, 1995, p. 29). Trout growh
depends largely on "stream productivity," i.e., what there is
to eat. Additionally, the sizes reached by the trout also
seem to depend on their environment, with larger fish

devel oping in Bear Lake.
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"Specific habitats are apparently used for spawning,
juvenile rearing, and adult rearing. |In addition, these
requi renents may vary by seasons" (Kershner, 1995, p. ).
Kershner does not say what these specific habitats m ght be,
and given the |ack of other know edge about the trout, they
may not be certainly known. Kershner discusses a calculation
of Bonneville Cutthroat needs, but remarks that it was a
generic "Habitat Quality Index."™ It included such factors as
"cover, bank stability, water velocity, nmaxi num sunmer stream
tenperature, stream variation, nitrate nitrogen, and substrate
to classify trout habitat. Mst data specific to Bonneville
cutthroat trout are anecodotal or unpublished" (Kershner 1995,
p. 29). Later Kershner remarks: "Habitat requirements for
young Bonneville cutthroat trout are poorly reported in the
literature" (1995).

The Bonneville Cutthroat Trout "Eats mainly aquatic
insects and terrestrial insects that fall into the water, and
fishes . . .» (dobal Species Abstract, 1996). "Both
terrestrial and aquatic invertegrates appear to be inportant
food items for streamdwelling Bonneville. . . . Dipterans
and debris were domnant food itens for immture trout and
terrestrial insects were the dom nant prey for mature
i ndi vi dual s" (Kershner, 1995, p. 30). Unsurprisingly, bigger
Bonneville Cutthroat eat nore fish. Those that grow large in

Bear Lake prey upon wBear Lake scul pin and Bear Lake cisco"
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(d obal Species Abstract, 1996; Kirshner 1996).

The G obal Species Abstract also notes that the Bear
River group is the only one to "persist in their native waters
wi th introduced non-native trout (citing Behnke, 1992 and
| daho DF&G, 1994). The same report suggests that "Sculpins
appear to be a mnor predator (Kershner 1995)." w[Bear Ri ver
Bonneville Cutthroat] [(m]ay conpete with syntopic fishes
(e.g., nountain whitefish) for invertebrate prey (Kershner
1995) » (d obal Species Abstract, 1996, original citations
I ncl uded).

"There is no literature that directly assesses the
effect of diseases on Bonneville cutthroat trout® (Kershner,
1995). However, there are diseases present: for exanple
"The parasites plestophera and epitheliocystis have been found
in the Bear River systemand may affect Bonneville cutthroat
trout. The bacterial diseases furunculosis and bacteria
ki dney disease are also found within the system Hence, here
is still another feature of the Bonneville Cutthroat Trout
that has not yet been adequately researched.

One disease, however, is being watched by managenent
authorities wth apprehension: "Recently whirling disease
was introduced into the Little Bear River, Wah. Al though
this disease is currently localized, there is a possibility
that it may spread throughout the Bear River system"

(Kershner, 1995, p. 31). There is concern that whirling
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di sease may spread throughout the Bear River Systen (Kershner
1995). This disease, still apparently affecting nainly
rai nbow and brown trout, seems to be spreading from one
drai nage to another and coul d becone a grave nmenace to ot her
western trout. Petitioner understands that whirling disease
has been confirned in Mntana streans; Uah has confirned its
presence in the Sevier river system

"The abundance and quality of the stream and | ake
habitat once available to Bonneville cutthroat trout have
declined. . . . The primary causes of habitat |oss have been
wat er diversion, degradation of riparian habitats from
grazing, road building, mning, and tinber harvest. Probably
the greatest single cause of habitat |oss has been the
diversion of stream flows. Diversions have fragnented stream
habi tats and di sconnected tributary streans from mainstem
rivers. These diversions reduce streanflow, preventing
mgration and creating thermal barriers. Many unscreened
diversions attract mgrating fish into the diversion canals
and these fish are lost during irrigation. |In St. Charles
Creek, diversion during incubation caused a dewatering of 80%
of the Bonneville cutthroat redds in the stream™ (Duff, 1996;
Kershner, 1995, p. 32).

Gazing, as it is currently practiced, is extrenely
destructive to fish habitat. wpoor grazing practices cause

stream bank degradation by elimnating or reducing riparian
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veget ation, physically danmagi ng streanbanks, and pronoting
active erosion. Final results are often a loss of poo
habitat, reduced cover, increased water tenperature, and
substrates that are poorly suited for spawning and f ood
production" (Duff, 1996; Kershner, 1995 p. 32). There is no
doubt that the intensive grazing found in these western states
is amjor factor in the decline of many species, anong them
the Bonneville Cutthroat Trout. Further, according to the
Briefing for Regional Forester, April 1, 1997, "Recovery of
riparian areas wth cattle hasn't worked in the past, is not
working now, and won't work in the future." |In other words,
in order to save the trout and the other creatures in its
ecosystem the cows have to be renoved from riparian habitats.
And this will be considerably nore easily said than done.
Probably only federal authority will be able to do it.

Still another hazard to the trout is road building.
Like grazing, it contributes to sedinmentation of streans,
and, Kershner adds, ill-placed and ill-considered culvert
construction can prevent upstream mgration (1996; Duff,
1996). "This may have a significant effect on the genetic
health of these popul ations" (Kershner, 1995, p. 32).

Logging is still another of the contributors to the
trout's predi canent (Duff, 1996; Kershner, 1995), al though
Kershner (1995) believes the effects of this factor may not

be as severe as they once were. Likewi se, mining produces
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sedi mentation, roading, and other ill effects; |ike |ogging
its effects are bad but its historical effects were worse
(Kershner, 1995).

Kershner (1995) says "Angling has been shown to
depress popul ations of cutthroat trout. Cutthroat trout nay
be nmore susceptible to angling pressure than are ot her
salmonids" (p. 32). The reason for this appears to be that
they are in sonme way easy to catch. One may wonder how nuch
of the trout's decline may be or have been historically due
to angling pressure, given the pronpt, devastating effects of

angling, very shortly after settlenent.

Nonmencl at ur e

Oiginally called Sal O clarki utah, the nane

Oncorhvnchus clarki utah is now universally used to designate

the Bonneville Cutthroat Trout. The trout's common nane
refers to its native location, the Bonneville Basin. The
basin was named for a mlitary explorer of the region in the
1830s, Captain Benjamin L. E. Bonneville, a French-born West
Point graduate with a curious history which included his

rescue as a child fromthe Paris Terror of 1793 by Thomas

Pai ne.
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Hi storic and Present 8tatus of the Bonneville
Cutthroat Trout in the States Conprising
Its Hi storic Range

It will be seen that virtually all of the states in
whose waters Bonneville Cutthroat Trout have been found (U ah,
Nevada, Wom ng, and Idaho) have given the trout various
om nous classifications and have prescribed sone kind of
conservation neasures for it. It is Petitioner's contention
t hat these neasures, though they often constitute inportant
first steps, cannot and will not fully conserve (that is,
recover) and restore the Bonneville Cutthroat Trout. Nbre
sinply stated, current draft conservation agreenents and
strategies do not cone close to the |evel of protection that
woul d be nmandated under a scientifically peer revi ewed
recovery plan for the Bonneville Cutthroat Trout as an ESA

l'isted species.

Ut ah
According to the draft Conservation Agreenent, U ah,

(1997), The Bonneville Cutthroat Trout has a state
classification of s1, wa species of special concern." As of
January 1998, the Conservation Agreenent has been signed by
all parties, including the Fish and Wldlife Service. 1tg
Goal is stated as "Ensure the |ong-termconservation of BCT
(Bonneville Cutthroat Trout) within its historic range in

Uah. Its objectives were listed as follows:
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"1) Restore and maintain at |east 62 conservation
popul ati ons of BCT throughout 332.1 streamm|les and 35,775
surface acres including a sufficient nunber of metapopul ations
where possible within five Geographic Managenent Units (GW).

"2) Elimnate or mnimze threats to BCT and its
habitat to the greatest extent possible" (p. 2).

It may be noted that the state of U ah contains nore
t han 62 popul ations of the Trout; and, in itemNo. 2, one may
wonder what constitutes "possible" elimnation or mnimzation
of threats to the trout. This Conservation Agreenent [1998)
wi Il be discussed further below

The signatories to the draft Conservation Agreenent
(1997), Utah are: the Uah Departnment of Natural Resources;
the U S. Departnent of the Interior, Fish and Wldlife
Service; The Bureau of Land Managenent, Utah State Ofice;
the U S. Departnment of Agriculture, Forest Service,
Inter-nountain Region, the Confederated Tribes of the CGoshute
Reservation; and the Uah Reclamation Mtigation and
Conservation Comm ssion. "Separate Menorandun(a) of
Under st andi ng and Cooperative Agreenents will be devel oped
with additional parties and supporting Entities . . . as
necessary to ensure inplenmentati on of specific conservation
measur es.

The following is the list of actions proposed for this

conpl ex coalition of federal, state, and citizen agencies and



Bi odi versity Legal Foundation 26
individuals. As can be seen, these are broad action
obj ectives rather than specifics:

"l. Determne baseline BCT population life history
and habitat data.

2 Determne and maintain genetic integrity

3. Enhance, maintain and protect habitat

4. Selectively control nonnative species

5 Expand BCT popul ations and range through
introduction or reintroduction from either transplanted
(Wl dstock) or broodstock BCT raised in a designated hatchery.

6. Monitor popul ations and habitat

7. Develop a mtigation protocol for proposed water
devel opnent and future habitat alteration, where needed" (pp
6-7).

This Conservation Agreenent [1998] iS to be
adm ni stered by wthe Bonneville Basin Conservation and
Recovery Team (BBCRT) in coordination with other involved
states” (p. 7); its only actual authority lies in making
recommendations to the Uah Division of WIdlife Resources.
Who or what the BBCRT may be is not explained.

The BBCRT is to provide a "sem annual assessnent of
progress towards inplementing actions identified in this
agreement. . . " The purpose of annual and sem annua
assessments is to "determne the effectiveness of this

agreement and whether revisions are warranted" (p.8). A
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further, somewhat curious, provision is “If threats to the
survival of the BCT become known that are not or cannot be
resol ved through this or any Conservation Agreenent, the U ah
Division [through which other signatories are to be kept
infornmed] of WIldlife Resources immediately wll notify all
signatories" (p. 9).

Further, the duration proposed for the Conservation
Agreenent, Utah, is to be five years. If all signatories
agree that "sufficient progress" has been made in
"conservation and recovery" of the trout, this CAis to be
extended for another five years. Additionally, the authors
of the Conservation Agreenent (1997), U ah, "anticipate" t hat
these provisions will wnot entail significant Federal actions
under the NEPA [National Environmental Policy Act], and wll
be given a categorical exclusion designation" (p. 9). There
is reason to believe, however, that neither state nor federa
agencies wll take any restrictive or regulatory action. The
apparent object of this statenent seens to be the turning
over of entire control of trout policy nmaking and management
to the state, with no actual involvenment by the Forest
Service. The Petitioner, however, believes that there is a
maj or federal action involved.

There appear to be no provisions in case of interna
di sagreenents or nonconpliance anong signatories. These

provisions also end with a curious one: wNo nmenber or
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del egate to Congress or resident Conm ssioner, shall be
admtted to any share or part of this agreenent, or to any
benefit that may arise therefrom but this provision shal
not be construed to extend to this agreenent if nade with a
corporation for its general benefit." (p. 9). COverall, it
woul d be surprising if it were.

Petitioner does not believe that this agreenent wll
significantly renove the threats to the species. It is
uncl ear how a vol untary agreenent/docunent that sinply states
Unenf orceabl e goal s, objectives, and action itens will reduce
threats to the trout. The nere existence of this docunent
does not benefit the species. Howwill all inplenentation
measures be funded and enforced? Moreover, the Petitioner
remnds the FW5s that failure to list, or to propose to |ist
the Bonneville Cutthroat Trout based on this inconplete,
conservation strategy would be illegal. FEven if conplete,
the conservation strategy nust be in place and nust
denonstrate its effectiveness in renoving significant threats
before it may serve as a basis to forego listing as a
threatened or endangered species. To the extent that the
conservation strategy lacks funding and limts participants
to nonbinding commitnents, the strategy does not renove actua
threats to the species.

The Petitioner believes that there is very little

evi dence of accountability on the part of agencies to ensure
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that actions will be taken. It appears that there are no
federal "line item" budgets narked for the Bonneville
Cutthroat. Petitioner knows of no National Forests that have
asked for adequate "enhanced" budgets to deal with the trout's
full recovery.

It may be worthwhile here to insert Attachment A of
the Draft Conservation Agreenment (1997), Utah, which lists
the "Supporting Entities" which favor the proposed agreenent,
or such an agreement: Trout Unlimted, Uah Council; Uah
R vers Council; Wom ng Gane and Fi sh Departnent; Nevada
Division of Wldlife; ldaho Fish and Game Departnent; Col orado
State University [possibly because of this university's
connection w th biochem cal subspecies identification]; U ah
State University; and Brigham Young University.

The Conservation Agreenent (1997), Uah accepts a
five-part division anong the subspecies of the trout, as does
Idaho:  This includes, Bear Lake; Bear River; Northern
Bonneville; Wst Desert; and Southern Bonneville. This is
simlar but not identical to the four-part classification by
used by Don Duff, (1996), in which the Bear River and Bear
Lake Bonneville are lunped together, and the other popul ations
include Western Bonneville, Northern Bonneville, and Southern

Bonnevi |l | e.
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Wom ng
According to the d obal Species Abstract (1996), the
trout carries a state classification of S2 in Womng, and
has a Heritage G obal Rank of G4T2.
This somewhat trucul ent declaration precedes Womng's

Bonnevill e Cutthroat Trout |nter-Aaencv Five Year Manasenent

Plan (1993-1997) (Remm ck, Nelson, Walker, and Henderson

[1993]):

The purpose of this plan is to pronote conplete
cooperation in planning, management and operations between
the invol ved agencies ?VWon1ng Game and Fish Departnment,
Bridger-Teton National Forest, and the Bureau of Land
Managenent] to protect, maintain and inprove the habitat
for Bonneville cutthroat trout populations on public
lands. The intent of the actions listed in the plan is
to prevent the trout from becomng a federallly listed
species in Womng under the Endangered Species Act.
Coal s, objectives and action itens are included to
protect, inmprove and nonitor the trout popul ations and
their aquatic and riparian habitats.

Nothing in this plan shall be construed as obligating any
of the agencies In the expenditure of funds or for the
future paynment of noney in excess of appropriations
authorized by law.  In addition, nothing in this plan
shall be construed as obligating any of "the agencies to
actions inconsistent with current agency managenent plans.
This plan does not nmeet the intent or requirenments of the
National Environnental Policy Act. (Remmick et al
[1993])1

This plan was established for a period of five years,
1993-1997. The Introduction points out that the native range
of the Bonneville Cutthroat in Wom ng covers about 2500

square mles, or "only about 2.5% of Womng's | and area"

_ lrhe Managenent Plan carries no date, but was only
signed by the participants in the early nonths of 1994.
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(Remmick et al., (19931, p. 1).

"Bonneville cutthroat trout taxonomy has been
evaluated prinmarily by Dr. Robert Behnke using neristic
characteristics" (Remmick et al., [1993]). Behnke’s work
seems to be widely used in this evaluation, and its trout
characteristics are designated (A) (pure); (B) "essentially
pure with only very mnor differences in neristic
characteristics or the water had a history of stocking non-
native ofncorhynchusj species"; (C wth evident
hybridi zation; and (D) "fair representatives but definite
hybridi zation evident" (Remmck et al., [1993], p. 6). waw
rated Bonneville Cutthroat were found in 37%of the state's
streammles and Lake Alice; B rated were found in 56%, and
werw rated in 7%of the area's streammiles" (Renmick et al.,
[1993], p. 6).

A sanpling taken in 1991-1992 (the last before the
devel opment of this plan) "showed an average popul ation
density of 260 Bonneville cutthroat trout/mle with a range
of O Bonneville cutthroat trout/mle to 792 Bonneville
cutthroat trout at some stations" (p. 1). Again, the drought
during the later 1980s seens to have hanpered the gathering
of useful data as well as harmed the trout. Figure 3 in this
Plan is a circle graph show ng | and ownershi p: Private
ownership, 48.5% Forest Service, 28.9%, State of Woni ng,

8.9%, and Bureau of Land Managenent, 13.6%, indicating
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possi bl e cooperation problens.

“"Bonneville cutthroat trout fromthe Daniel Hatchery
[ broodst ock of pure Bonneville cutthroat devel oped by the
Wom ng Game and Fish Dept.] were used to stock waters with
| ess pure cutthroat, introduce cutthroat trout into native
waters after renoval of non-native trouts, and introduce
cutthroat trout into native waters if a natural or man-induced
cat astrophe occurs, e.g. severe drought, oil spill" (p. 6).
Sone renoval s of non-natives were planned.

To alleviate fishing pressure, special limts were
instituted on the "Thomas Fork and Smth's Fork Drainages on
public lands." It appears that there is nore fishing pressure
in sone areas than others, probably due to accessibility or
lack of it.

Managenment goals for the five year plan were |isted
as: 1) population and habitat nonitoring including watershed
inventories, 2) increasing the Bonneville cutthroat trout's
range, 3) initiating watershed inprovenent practices, and 4)
devel oping a public awareness program" (Remm ck et al. [1993].

Actions to be taken include: 1) It is further stated
t hat neasurenents will be standardized so that indices can be
built for future measurenent. Structural work will be used
only in cases where "immediate attention" is required (see
below). It appears that lack of cooperation in the matter of

grazing has rendered this option unattractive.
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2. "Waters Wth [ittle or no known fishery data wl|l

be surveyed" and Bonneville Cutthroat will be stocked
in fishless waters or in waters where non-natives have first
been renoved. Stock purity will be increased by introducing
classification A Bonneville Cutthroat into waters containing
B or C grades.

"A wat er shed i nprovenent programw || be initiated
within the Coat Creek (Thomas Fork) drainage. This drainage
is in very poor condition; and, although inproved grazing
practices have been denonstrated in a part of the drai nage on
Huf f Creek (Remm ck et al. 1987), these practices have not
been inplemented in the rest of the drainage. The Plan
I ndicates that the BLM plans to "coordi nate habitat
evaluations with livestock management." They probably shoul d
have added: ®if possible."”

4.  The public awareness program w“we have to
denonstrate the inportance of saving the Bonneville cutthroat
trout for its fisheries managenent potential and its
uni queness as a true native. Also it is inportant for the
public to understand that nanagenment will becone nore
restrictive if the Bonneville cutthroat trout is federally
listed" (Remm ck et al., [1993], p. 11). Again, this may
present sone difficulties in the political and social climte

of nmuch of the community they w sh to persuade.
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In 1981-1983, the Wom ng Ganme and Fi sh Depart nent
began construction of a restoration project in the Huff Creek
Drai nage of the Thomas Fork Drainage. This was an attenpt to
repair danage to the stream caused by cattle grazi ng-and
her bi ci des using direct physical means. "Aerial photos taken
in 1940 show Huff Creek as a stable stream beavers Castor
canadensi s had produced many ponds and there were numnerous
patches of willow Salix sp. . . . At that tine, cutthroat
trout were abundant. . . . By 1978, comon habitat flaws
i ncluded closely grazed riparian vegetation, severe bank
erosion, excessive siltation, and unnaturally high sumrer
wat er tenperatures. . . . WIIlow patches and beaver ponds
were few, the streamwas wi de and shallow in many pl aces

. and the cutthroat trout population had narkedly

decreased" (Binns and Remm ck, 1994). "During 1981-1983 a WG
construction crew installed 36 | owprofile wooden dans
(plunges . . . 9 rock plunges, 7 wire trash catchers, a wooden
doubl e deflector, a rock deflector, 14 small rock grade
controls, and 3,760 ft of rock bank revetnents. Al
structures were built in the lower two-thirds of the large
exclosure [ excluding cattle]. Labor, naterials, and equi pnent
cost U.s. $16,730. A backhoe and dunp truck aided in the
construction, but sonme rock revetnments were placed by hand
wher e banks were inaccessible to heavy equi pnent” (Binns and

Remm ck, 1994, p. 671).
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The costs the authors quote for just one degraded
stream are in 1981-1983 dollars. This construction and
nmechani cal correction renedy for danmaged streans woul d becone
expensive for a state wildlife departnent budget if it were
used to repair many drainages. Qher troubles that m ght
acconpany such an attenpt are suggested too: "Exceptional
cooperation by the Smths Fork G azing Association nade the
grazing control possible" (p. 671). However, the authors are
saying, probably correctly as a matter of experience, that
this grazing association i S "exceptional" and restriction of
grazing was a necessary part of this strategy in inproving
Huff Creek trout habitat as it is in many, probably nost
VWestern Bonneville Cutthroat |ocations. wwhen damaged fence
allowed livestock into a Huff Creek exclosure, tranpling and
grazing of streanside plants was soon noticeable" (Binn and
Remm ck, 1994, p. 677). In fact, the Wom ng Managenent Plan
(Remmick et al., [1993] stated that "Current managenent
direction is steering away from habitat structure work as a
solution to habitat degradation since it does not address
managenent probl ens associated with |ivestock grazing,
timbering activity, oil/gas exploration and devel opment, etc."
(p. 10).

However, the Huff Creek project did have positive
results for the Bonneville Cutthroat in it, although it

appears that results were difficult to cal cul ate because of a
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series of drought years'that negatively affected water |evels.
The authors wite that the trout were nore stable during

drought years than they had been before the inprovenents.

| daho
| daho's draft Habitat Conservation Assessnent and

strateqy Bonneville Cutthroat Trout (Oncorhvnchus clarki utah)

(1994) (ldaho Departnent of Fish and Ganme, 1994) |eaves no
doubt that this agency, |ike the others, understands very
wel | what the threats to the Bonneville Cutthroat are. "This
conservation strategy, devel oped by the State of |daho,
applies to all lands within the range of BCT within the State
of ldaho with exception to National Forest lands within the
Thomas Fork drainage. However the standards and guidelines
in the Conservation Assessnent and Strategy (Idaho Departnent
of Fish and Gane, 1994) will apply only to the public |ands.
However, rangewi de inplementation will be required to inprove
conditions for the BCT. Habitat on both public and private

| and must be inproved to insure [sic] connectivity between
popul ations and throughout the range of individua

popul ations.  \Wiere substantial benefits for BCT restoration
can be achieved on private |land, agency personnel will seek
commtment to the Conservation Agreenent by private

| andowners” (p. 1). As the other entities involved in the
Bonneville Cutthroat problem all seem to agree, close

cooperation will be needed to deal with intricate ecosystem
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considerations as well as human interests; and private owners
have not been the nost cooperative of participants in simlar
cases. Once the Bonneville Cutthroat Trout is listed as
t hreat ened, Habitat Conservation Plans (HCPs) made with
private |andowners would be useful in addressing this problem

| daho' s conservation strategy only covers one
met apopul ation (or two, depending on whether the Bear Lake
and Bear River Bonneville Cutthroat popul ati ons are considered
separately). These populations are different from the other
popul ati ons according to The Conservation Assessnment and
Strategy (ldaho Departnment of Fish and Gane, 1994). These
trout are the "only forms of this subspecies able to persist
in their native waters with introduced non-native trout.
Al 'so, Bear Lake cutthroat trout express delayed maturation
long life span, fish-eating feeding habits, and exceptiona
overwinter growh" (ldaho Department of Game and Fish, 1994,
p. 2). Mst of these features of this particular subspecies
were mentioned by Kershner (1995). ®Kershner (1993)
determ ned that BCT were distributed in |less than five percent
of their original (19th century) range" (ldaho Departnent of
Game and Fish, 1994, p. 2).

The Conservation Assessment and Strategy nentions
further that the "u.s. Fish and Wldlife Service (USF&WB),
| daho State O fice USDI Bureau of Land Managenment (BLM, |daho
State Ofice USDA Forest Service, Caribou National Forest"
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(p. 2) acted as advisors in preparation of the docunent, hence
it merits close examnation. Sone of the agencies nentioned
are now well and publicly known as obstructors of ESA |istings
and, in many cases, inplenenters of managenent practices which
are destructive to ecosystens and their dependent wldlife.

Rel evant to the Bonneville Cutthroat Trout in I|daho
Is a recent attenpt by the Forest Service to authorize a
tinmber sale, Bailey Creek area, in Caribou National Forest.
This was appeal ed on Septenber 25, 1996 by the Geater
Yel | owstone Coalition, citing under two major headings a wide
variety of failures to conply with environmental and public
information |laws. After informal discussions between the
G eater Yellowstone Coalition and the Forest Service, the
Coalition reduced its conplaints to those which were cruci al
to the validity of the tinber sale's legality. These invol ved
"Specific allegations and objections including inadequate
consi deration of water quality, wldlife, and plants, and
failure to protect the viability of Bonneville cutthroat trout
remain as appeal issues" (U.S. Forest Service, Cctober 30,
1996) .

It is a point of interest here that some of these
I nadequaci es nmay have stemmred from Forest Service nodeling of
sedinmentation (a major threat to the trout) that could be
expected from the proposed sale. Mdeling for such

consi derations can be useful, but is easily skewed by the
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degree to which the factors involved are used or not used in
t he nodel i ng.

On Novenber 14, 1996, the Forest Service reversed the
Bailey Creek Tinmber Sale authorization on the grounds that a
portion of the Environmental Assessment had not been
adequately carried out and nmust be revised. It appears that
the sale has not been stopped, but only postponed pendi ng new
figures fromthe Forest Service.

According to the lIdaho Departnment of Gane and Fish
(1994), sonme popul ations of the trout were located in 1993 on
tributaries of the Thomas Fork of the Bear River other than
those known at Dry, Graffe, and Preuss Creeks. These
popul ati ons were examned by Dr. Behnke of Colorado State
University and were found to range from very pure Bonneville
Cutthroat stock to considerable hybridization with
"Yellowstone cutthroat, rainbow, and Lahontan cutthroat trout"
(I daho Departnment of Fish and Game, 1994, pp. 2-3).

According to the Conservation Assessnent and Strategy
(1daho Department of Fish and Gane, 1994), "Trends in BCT
popul ation density in the Thomas Fork tributaries have been
nonitored at |east biannually since 1985. Densities decreased
from 1985 through 1993 as indicated by the downward trend of
BCT parr > 75 mm) in Preuss Creek

.Continuous drought conditions occurred from 1987 through

1992.  Poor habitat conditions probably exacerbated the



Bi odi versity Legal Foundation 40
effects of the drought on BCT growth and survival" (1daho
Department of Fish and Game, 1994, p. 5). This report is
followed by the comment, "we have no trend information on
stream popul ati ons outside the Thomas Fork drainage".(p. 6) .

Bear Lake, the largest |lake in the Bonneville Basin
harboring the |acustrine strain of the trout, lies across the
| daho-Utah border. The Conservation Assessment and Strategy
remarks that other lentic occurrences have been noted in
"Alexander Reservoir and . . . [perhaps] Onei da Reservoir"
(1daho Departnent of Fish and Ganme, 1994, p. 8). "These are
mainstem hydropower reservoirs on the Bear River which have
very rapid water exchange rates. Several tributaries to Bear
Lake historically provided spawni ng grounds for Bear Lake
cutthroat trout. In the past two decades, however, only four
streanms:  St. Charles, Fish Haven, Swan (Utah) and Big (U ah)
creeks, have not been conpletely dewatered to satisfy
irrigation demand, and in sonme years Fish Haven and Big Creeks
are dewatered" (p. 8). It is clear that in Idaho, dewatering
Is a serious problemfor the trout. The Conservation
Assessnent goes on to state that even St. Charles Creek was
interrupted in 1992; that if Fish Haven were to be used as
potential trout spawning grounds, "assurance fromirrigators
that sufficient water would be left in the streamfor trout
woul d be necessary"; and that similar conditions pertain on

the Uah side of the border (lIdaho Departnent of Fish and
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Gane, 1994, p. 8).

"All the cutthroat spawners that arrive at the Swan
Creek trap, about 200 yards from Bear Lake, have been captured
and spawned artificially since 1975. Fromthe mid-1970s
through 1990, 80% of the spawners entering St. Charles Creek
were spawned artificially. A trap was established in Big
Creek in 1987. . . . Al fish trapped were artificially
spawned" 1987-1989 but conplete dewatering for irrigation
ended this run. (Idaho Department of Fish and Ganme, 1994, np.
8).

The |daho Departnent of Fish and Gane (1994)
summarized the threats to the Bonneville Cutthroat thus:
"Stream dewatering and channelization, damage to riparian
areas from livestock overgrazing, herbicide application in
riparian zones, road building, oil spills and increased
fishing pressure were listed by Binns (1981) as inportant
i ssues that would need to be addressed by state and federal
agenci es. In addition to Binns’ list, BCT are lost in
unscreened irrigation ditches and are unable to mx within
drai nages or return to natal spawning sites because of
m gration blockages of irrigation diversion dans.
Additionally, in some cases poorly designed road cul verts
becone mgration barriers" (p. 11). The |daho Depart nment
appears to believe that it has coped with the overfishing

problem by closing fishing in known trout streans. pginn’s
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list of hazards elaborates (from|daho Departnent of Fish and
Gane, 1994, p. 11): wsiit pollution and thermal pollution
are severe in sone tributaries, especially in the Thomas Fork
drainage. Active stream bank erosion contributes nuch silt
to the streams. At the sane time, riparian vegetation is
often much reduced and the |ack of shade allows the sun to
warmthe water. . . . the present poor habitat for cutthroat
trout reflects past watershed abuses, such as |ivestock
overgrazing and the renoval of streanside shrubs wth
herbicides" (p. 11).

Thus the list of hazards continues, as it becones
evident that nmany of these are the results of overgrazing in
addition to irrigation practices: wstreambanks damaged by
trampling, erosive streamvelocities caused by channelization
and irrigation return flow laden wth sedinents. . . . peak
wat er tenperatures of near 27C (80F) in sone Thonmas Fork
tributaries in Womng. . . . wde, shallow streanms, w thout
adequate riparian vegetation as occurs in overgrazed areas
woul d contribute to such high tenperatures and wi de
fluctuations. The sanme habitat alterations woul d cause icing
I n winter® (I1daho Departnent of Fish and Ganme, 1993, p. 12).

The catal ogue of damage goes on: Loss of vegetation
exposes stream banks to accel erated erosion; "Mechanical
strai ghtening of streans has increased streamvelocity and

erosive force. . . . The result often is downcutting and



Bi odi versity Legal Foundation 43
chroni ¢ unstable, poorly vegetated stream banks" (|daho
Departnent of Fish and Gane, 1994, p. 12).

Additionally, woody vegetation and cover for the trout
have suffered from the same causes. |Increased sedi nentation
has damaged substrates needed by the trout for spawning.
"Excessive fine material fills interstitial spaces, reducing
habitat for aquatic insects and overwintering small trout"
(1daho Departnment of Fish and Gane, 1994, p. 13). Mgration
barriers are a serious threat to the trout as dewatering and
retention dans for agriculture have cut off their mgration
routes. "In some cases authorized rights to divert water
exceed the entire streamflow . . . In other instances,

i ndividual s divert nmore water than they are allocated which
may al so dewater streans" (ldaho Departnment of Fish and Gane,
1994, p. 13).

The Conservation Assessnment and Strategy (1994) points
out that historically, the trout were obtained comercially.
"In the early 1900’s 600 to 2,000 pounds a day; . . . of BCT
were harvested with nets during their spawning run at the
mouth of St. Charles Creek in Bear Lake"™ (p. 13), \Wen this
ended, "[L)ocalized harvest with pitchforks continued in the
streaminto the latter half of the century" (p. 13).

Fish stocking is a hazard w dely recogni zed anong
trout experts, and "Hybridization nay cause the loss of rare
alleles within the BCT popul ati on which enable these fish to
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survive catastrophic events such as prol onged drought and
associ ated high water tenperatures (Kershner, 1993)" (Idaho
Department of Fish and Game, 1994, p. 14). The mmjority of
stocked fish in the Bonneville's range have been rai nbow trout
(the species now increasingly attacked by whirling disease),
but there has al so been sone stocking of other, but nonnative,
cutthroat. "Di sease has not been identified as a significant
factor in the decline of the native BCT. However, stocking
hat chery reared trout may pose a disease risk to wild stocks"
(p. 15). The Conservation Assessnent cites Kershner’s (1993)
coments on di seases anong trout populations in the west, and
adds that there may be sone predation by brown trout.

However, conpetition from the brown trout may be significant.
"Competition With non-native salnonids is believed to be a
maj or factor in the decline of cutthroat trout -throughout the
western United States (Behnke 1992). . . . Brown trout are
the primary salmonid conpetitor with native cutthroat and
nmountain whitefish in the main stem Bear River" (| daho
Departnent of Fish and Gane, 1994, p. 16). The Depart nent
does not believe that rainbow are serious conpetitors in Idaho
and that they seldom survive seasonally to spawn naturally.

An "Interagency Bonneville cutthroat trout conference”
was held in Salt Lake Gty March 25, 1987. Al the states
reported that sone neasures were being taken on behalf of the

trout; "Surveys done in recent years within part of the
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hi storical drainages had found additional BCT populations"
(1daho Departnent of Fish and Gane, 1994, p. 16). "Some
grazi ng managenent plans had been changed to benefit BCT
habitat. Additionally, commtnents were nmade by agencies
within each BCT state to inprove BCT status. Based on this
informati on the USF&WS recommended that the |isting package
be wi thdrawn indefinitely" (p. 17).

Thus the |daho Departnment of Fish and Gane (1994)
provi des the nost detailed and gruesome picture of the plight
of the Bonneville Cutthroat Trout--but it is simlar to what
has happened to the trout throughout its historic range. To
provide a last note on this subject, the Conservation
Assessnent and Strategy states that Bear Lake has been
artificially stocked with Bonneville Cutthroat for "the past
twenty years . . .after recognition that nost and at tines
all water was renoved from spawning tributaries for irrigation

[tlhere was concern that if Bear Lake cutthroat trout
were not spawned artificially, there would be no spawning of
these fish at all" (p. 18). The Department recognizes that
this coul d reduce genetic variation in the stock; but what is
apparent is the entire lack of concern for the situation by
| andowners who consider thenmselves entitled to the water

The Departnent has responded with scientific studies
(nmuch needed), and with hopeful plans for inducing |andowners

to cooperate in restoration plans. The strategy adopted by
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the Departnent is that of "Frissell (1993) and Ri eman and
Ml ntyre (1993), PACFISH (USDA Forest Service and USDElI Bureau
of Land Managenment 1994, in draft), and FEMAT Report (Forest
Ecosystem Managenment Team 1993). PACFISH is an ecosystem
based, aquatic habitat and riparian area managenent strategy
for anadronous fish habitat on |ands adm nistered by the UsFs

and BLM" (Ildaho Departnment of Fish and Game, 1994, p. 20).

Nevada

There was virtually no current material available for
the threats to or conservation efforts for the Bonneville
Cutthroat Trout in Nevada fromthe Nevada Departnent of
Wldlife until Cctober of 1997 when the Nevada Nat ur al
Heritage Program provi ded sone recent data from"[b]iologists
for the Division of Wldlife" (Cemer, letter, 1997, Cctober
3). denn Genmer of the Nevada Natural Heritage Program
provided this current information in Cctober 1997:

Bonnevi |l e Basin: _
Hendry’s (reek contains a stabl e headwat er popul ati on
of pure BCT in some 7.1 mles of habitat.

Hampton Creek has a pure, but introduced, population
of BCT in 2.5 mles of habitat.

Qut si de Bonnevill e Basi n:

Coshute Creek, approximately 3.5 mles of stream
supports a pure, stable population of BCT.

Pine and Ridge creeks, on the west side of Weeler
Peak, support stable popul ations of the trout.

Addi tional conservation managenent efforts underway:
Smth Creek, Deadman Creek, and Deep Canyon Creek have
been chemcally treated for exotics and W |l be stocked
with BCT this year, addinﬁ 12 mles of BCT habitat.

The Division of Wldlife has proposed treating a series of
streans and introducing BCT in and around the G eat Basin
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National Park. Planning is underway W th personnel of the
Park. (A emer, letter, 1997, 3 Cctober)

The last word of the trout fromthe Nevada agency
however was in 1987 when this departnent produced a .
"Bonneville Cutthroat Trout Species Managenment Plan."

The Forest Service has sone word about Bonneville
managenent in Nevada on National Forest |land: a portion of a
Forest Plan for the Humbol dt National Forest that may have
been amended in 1990. Petitioner believes that the trout is
"at risk"” on the Ely Ranger District as the agency continues
to favor mning and grazing there.

The avail abl e portion of the Humbol dt Forest Plan does
I ncl ude adequate neasures for conservation of the Bonneville
Cutthroat Trout, such as "Accomplish structural inprovenent
work in suitable areas to inprove habitat for Lahontan and
Bonneville Cutthroat Trout" and "Strive to achi eve and
mai ntain at | east 90% of the natural bank stability for
streanms supporting Lahontan or Bonneville cutthroat trout and
80% on all other streans" ([Hunboldt National Forest Plan],
n.d., p. 1V-29, IV-49). Mst of this portion of the planis
concerned with matters other than the trout.

Further information from this source is inportant:
Nevada contains nearly all of the Bonneville Cutthroat Trout
nmet apopul ati on designated "Wstern Bonneville" by the

Bonneville Cutthroat authority Don Duff.
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A letter from Mnica J. Schwal bach, Assistant Forest
Supervi sor, Hunbol dt and Toi yabl e National Forests offers
further information: According to "the Forest Service's June
1996 Conservation Assessnment for Inland Cutthroat Trout,
Bonneville Cutthroat Trout are not warranted for |isting under
t he Endangered Species Act at this tine. . . . As a Sensitive
Species, Biological Evaluations are witten for every project
potentially inpacting Bonneville Cutthroat Trout Habitat on
Forest lands in Nevada" (Schwal bach, letter, 1997, Septenber
3). Petitioner has been unable to |ocate this conclusion in
the Forest Service's June 1996 Conservation Assessnment for
Infand Cutthroat Trout. No indication is given whether or
not the evaluations for sensitive species are actually based

on ground/aquatic studies and nonitoring.

U.8. Forest Service

The four states which conprise the' historic range of
the Bonneville Cutthroat Trout contain a nunber of national
forests; hence the survival of the trout is strongly bound up
wthits US. Forest Service nmanagenent.

In fact, the main federal agency now involved in
conservation of the Bonneville Cutthroat Trout is the U S
Forest Service, which, based on its past perfornance, is
probably an unsuitable organization for this task. W know
that, experientially, conservation is not one of the Forest

Service's larger priorities; it is, in fact, the agency
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engaged in disposing 0Of national resources, not protecting
them In 1996, only intense protests from the Yell owstone
Coalition and others succeeded in putting at |east a tenporary
halt to a proposed tinber sale on the Caribou National Forest-
-and one of the grounds for the protest was that the proposed
| oggi ng woul d damage Bonneville Cutthroat Trout habitat.
Setting the U S. Forest Service to watch over wildlife
resources is, in the ancient simle, like setting the cat to
watch the cream  Petitioner points to the |ack of
accountabl e, enforceable, and fully funded standards and
guidelines for the Bonneville Cutthroat Trout in current
forest plans as continuing evidence of this problem

Don Duff, a Bonneville Cutthroat Trout authority, and
senior menber of the Forest Service, in his 1996 Bonneville

Cutthroat Trout chapter in the Forest Service's Conservation

Assessnent _for Inland cutthroat Trout (1996), broke down the

differentiatabl e popul ati on segnents as the Wstern

Bonneville, Bear River Bonneville, Northern Bonneville, and
Southern Bonneville. This subdivision is very sinmlar to the
one commonly used by the state game and fish agencies in these
states. He provided the nost detailed breakdown of trout
presence and the health of its habitat that is presently
avai |l abl e.

Western Bonneville. This population is, roughly, the

one that occurs in Nevada. There is a popul ation outside of



Bi odi versity Legal Foundation 50
t he Bonnevill e Basin proper which nay have been placed there
naturally as a result of volcanic activity that deflected the
Snake River at some point in geologic tinme, but Duff (1996)
states that sone have been transpl anted.

Presently, the WB [Western BonneviIIeL occupies only two
sub-basins, both in the Snake Valley Bay arm of Lake
Bonneville. The WB has been extirpated in 78% of the
maj or sub-basins of its historical occurrence. .o

an estimated 427 historic perennial streammles in the
WB sub- basins | ess than one percent (0.009) is occupied

by two populations on the HNF (Humbol dt National Forest].

. . . Based on historic perennial stream occurrence, the
assessment estimates that 90% of those streammles
contained VB in all suitable waters; now 99% of the WB
popul ations have been extirpated in perennial streans in
the seven VB sub-basins. Existing streans on the four
NF’s [national forests] have an estimated 132 streamm |l es
of which only 3.2% is occugied by two WB popul ations

The wB i s extirpated on 96% of NF streans on 4 national
forests. . . . The Snake Valley sub-basins contain the
most studied WB streams of the seven historically occupied
basi ns (Behnke 1976, H ckman and Duff 1978, Duff 1988,
Haskins 1993, 1987). Basin on this information an
estimated 277 perennial streammles could have been
present within these two sub-basins. Milti-Iland ownership
Information is included in this estimte, including NF,
BLM, State, and private |ands. In Nevada, only one WB
popul ations [sic] on the HNF is a remant population while
the remaining three (a 1 BLM popul ation) are transplants
from remant populations in the Snake Valley area. (Duff,
1996, p. 44-45)

As for the remaining habitat of the Wstern Bonneville,

Current habitat assessnment for the two occupi ed sub-
basins’ overall habitat is fair to good, and the trend is
stable. The HNF sub-basins rated as 50% good and 50% fair
habitat, with grazing occurring on 100% of occupi ed
streanms and mning on 50% . . . There is also a
significant uncertainty relative to condition and trend.
Specific comrents pointed to on-going land activities,
i.e., mning, grazing and roading, coupled with stream
de-watering, changes in channel norphol ogy, and
terrestrial erosion-instream sedi mentati on as maj or
factors influencing habitat. (Duff, 1996, p. 45)
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Duff also comments on the presence of "Rainbow trout
and ot her hatchery cutthroat . . . identified as exotic
species and a threat to VB popul ati on recovery in all seven
sub- basins" (Duff, 1996, p. 45).

Bear River Bonneville. "This assessnent area includes

all six sub-basins within the Bear River drainage to the Geat
Salt Lake"™ (Duff, 1996, p. 46). This area includes the
Wom ng popul ations and areas on the northern Utah border

The anount of historic sub-basin habitat was estimated at
1,958 stream mles. National Forest (NF) historic stream
mles (Bridger-Teton, Caribou and Wasatch Cache NF’s)
account for 29% of total historic streammles. A tota

of thirty-six genetically pure BRB [Bear River Bonnevill e]
popul ations occur, including one |ake population (Lake
Alice, W, 231 surface acres). These ﬁppulations occupy
only 7% (140.5 streammles) of total historic habitats
and 25% of NF historic habitat (568 streammles) in the
si X sub-basins. Based on the assunption that BRB occupied
nost usabl e perennial stream habitat on NF’s, it is
estimated that BRB popul ations are 65% extirpated on NF’s,
and 92%extirpated I1n historic waters in the six sub-
basins. As nore quantifiable information becones
available in the future refinenment of occupancy, status
can be ascertained with nmore certainty. (Duff 1996, p

46)

Habitat condition and trend indicates that 95% of habitats
are in good condition and 5% fair on the Bridger-Teton NF
while habitat trend is 100% stable on all streams. .
| nformation on | ands outside NF boundaries IS incomplete,
but that available indicates some is in fair to poor
condition with a decreasing trend. Sedinentation is noted
as affecting 100% of BRB populations. O her factors
affecting habitat condition are dewatering (13%), and
changes in stream norphol ogy and |ack of woody debris,
both 14% Land use activities contributing to these
factors were identified as grazing (91% and road
construction (68%. Rainbow trout occuRy 100% of BRB .
Bopulatlon habitats in the Smths and Thomas Forks, while
rown trout and other hatchery cutthroat trout occupy 82%
and 99% respectively of the same habitats. (Duff, 1996

P- 47)
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The upper Bear River sub-basin in Uah, contains five
known pure BRB popul ations all of which occupy habitat on
the Wastach-Cache NF. . Current assessment
information indicates about 352 historic stream mles
with 70% occurring on NFS land. Current occupancy of BRB
ﬁogulatlons is limted to only 1.9% of NF historic
abitat. Cccupancy idnicates that BRB popul ati ons have
been elimnated from about 80% of NF historic habitat
upstream of Evanston, WY, and 91% extirpated from total
historic habitat. (Duff, 1996, p. 47)

Habi tat condition on the Wasatch-Cache NF was indicated
to be fair to poor with a stable, but tending toward
declining trend. Al five BRB popul ations were stream
resident and trends in abundance were stable to declining.
Exotic fish, primarily rainbow and other cutthroat, were
present in all occupied waters and viewed as a threat.
Factors affecting habitat condition in the streams were
sedi nentation (100%), |ack of woody debris (60%), and
dewatering (60%. Activities affecting habitat condition
were indicated to be grazing (100%), roading (8o%), and
logging (40%. . . . (Duff, 1996, p. 47).

The Lower Bear River basin consists of four sub-basins
covering watersheds on the Bear River from Soda Springs,

I daho, to its entry into the Geat Salt Lake.

ApBr oxi mtely 1,323 historic stream milesoccupy these
sub-basins with 27% occurring on NFS lands in two NF’s
(Caribou and Wasatch-Cache NF’s). . . . The assessnent

I ndi cates the occurrence of six pure BRB popul ations

i nhabiting 5% of NFS |land on the Caribout N- (18 Stream
mles). Population occupancy is only 1% of total historic
habitat. Based in stream nileage and occupi ed habitat,
BRB popul ations are estimated to be 85% extirpated on NFS
| ands and 87% extirpated within their historic range in
all sub-basin waters.

Habitat conditions on BRB populations on the Caribou NF
i ndicate 78% occupy fair habitats and 22% occupy poor
habitats. . . . Habitat trend indicates 44% are stable
W th the status of 56% unknown. Factors indicated
affecting habitat condition were identified as

sedi mentati on (100%), water tenperature (78%), channel
modi fication (66% and |ack of woody debris ()560_/9.
Grazing occurred on 78% of habitats and was indicated as
t he p)l’l mary cause of habitat deterioration. (Duff, 1996,
p. 48).
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Once again, the exotic fish, major threats to the
continued exi stence of the Bonneville Cutthroat, are present.

Northern Bonneville. This population segnent is found

south of the Bear River popul ations, approximately fromthe
Wber R ver sub-basin . . . [to] *the Spanish' Fork-U ah Lake
sub-basin. . . . Al sub-basins historically contained
popul ati ons of Bcr" of the Northern Bonneville type.

Al four known NB [ Northern Bonneville] popul ations occupy
habitat in two sub-basins on the Wasatch- Cache Nati ona
Forest (NF). No NB popul ations are known to occur in
four sub-basins on three NF’s (U nta, Manti-LaSal,
Vﬁsatch-cacheL and are thought to be extinct on NFS | ands
in these sub-basins. The NB has been extirpated in 67%
of the six sub-basins in which they occurred historically.
. . . Only 6% of BCT popul ations on NFS lands in the Basin
are NB popul ations. The NB popul ati ons account for_onIK
5% of total BCT popul ations occurring on all alnds in the
Bonneville Basin. (Duff, 1996, p. 49)

Duff (1996) notes that this |land was known as early

as 1776 and that there exist a nunber of references to
plentiful trout in this particular area in these early
records, even though the Northern Bonneville appear to be the
rarest of the surviving Bonneville Cutthroat Trout varieties.

"[D]espite the BCT historic distribution and abundance,
human activities, through settlenent, began its immediate
and rapid decline in the northern Bonneville area.

W despread changes in channel norphol ogy through
overharvest, irrigation diversion (beginning in 1847)

i ncreased conpetition and hybridization with exotic fish
introduction of disease, destruction of riparian
streanbank and instream habitat through |ivestock grazing
were the primary causal agents |eading to the dem se of
NB popul ations.  (Duff, 1996, p. 49)

The historical NB riverine habitat was estimated by this
assessnment at 1,178 streammles within the four najor
sub-basins. . . . About 38% of these stream mles were
haitoric habitat on three national forests (Wsatch-Cache,
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U nta, and Manti-Lasal NF’s). Qccupied habitat occurs
only on one NF totaling 7.5 stream mles for four known
NB popul ations, of which two are remants and two are
transpl ants fromremant stocks. . . . These existing
ﬁonIatlons occupy only 1.6% of historic national forest
abitat. (Duff, 1996, p. 50)
Once again, primary villains in the destruction of the Trout’s
habitat are grazing and agricultural uses. Duff (1996) does
not fully assess habitat conditions in this area--avail able
assessnments may have been linmited--which may be what sone in
the field seemto call "lost cause" habitat. This, given
that the area has been subjected to intensive agricultural
and grazing use froman early period seenms only too likely.
However, habitat restoration, particularly through Habit at
Conservation Plans (Hcps) for private |ands shoul d be pursued.

Southern Bonneville. This variety of the trout occurs

in south-central Utah "within the Sevier R ver and Escalante
Lake sub-basins" (Duff, 1996, p. 50) and includes, outside
the Bonneville Basin proper, the "upper Virgin R ver sub-
basin). Currently the popul ations occupy 50% of historic

sub- basi ns being present in four of the eight sub-basins" (p.
51).

The assessnent indicates an estimated 1,565 perennial
streamm |l es historically occurred in the eight sub-
basins. . . . An estimated stream mles (31% historically
occurred on NFS [ands on four NF’s. Current occupied
habi tat occurs on only 7.6%of NF historic %abitap ?or
the twenty-three SB [ Sout hern Bonneville] popul ations on
two NF’s (Fishlake and Dixie NF’s). The SB popul ati ons
are not known to occur (thought to be extirpated) in
historic habitat on the U nta and the Manti-Lasal NF’s in
two mddle Sevier River sub-basins. Based on
historic stream nileage and current occupancy, the
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assessnent indicated that SB popul ati ons have been
extirpated on 98% of the basins historic streammles and
91% of NF historic streammles. This includes the ten
SB populations (remant and transplants) occupying waters
on the Dixie NF in the Upper Virgin River sub-basin as a
result of a possible natural stream capture event. (Duff,

1996, p. 51)

Thi s popul ation was al so recorded as observed in early

records.

Current habitat assessment for SB popul ations indicate
39% in excellent condition (64% Dixie NF), 31% good
condition (21%Di xi e NF;, 67% Fishlake NF), 22%fair
condition (33% Fishlake NF; 14% Di xie NF), and 4% each in
poor to extrenely degraded condition (E)X|e NF). .

Habi tat condition on | ands adjacent to NF;s were esti mat ed
to be extrenely degraded (39%+) with greater than 43%
trending toward declining condition. (Duff, 1996, p. 52)

Hunmbol dt Nati onal For est

As noted above, sone information from a Forest Plan

for the Hunbol dt National Forest has been provided by National
Forest personnel. Mning and grazing still appear to be grave
hazards to the Bonneville on the Ely Ranger District, both in

terms of existing popul ations and possible reintroductions.

U nta and Wasatch-Cache National Forests.

These Forests have provided fish surveys for 1995 and
1996. The Ui nta National Forest has provided reports on the
genetic status of cutthroat trout generally in Hol man Creek
and "four streanms in the Spanish Fork Ranger District, uUtah"
(Evans and Shiozawa, 1996); Wasatch-Cache made avail able a
report on cutthroat trout genetic status "fromvarious
drai nages in the Wasatch Cache National Forest" (Shiozawa and

Evans, 1995). This is significant, since it indicates that
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some necessary research on Bonneville Cutthroat is proceeding.
However, Petitioner knows of no managenent action undertaken
to expand existing habitat and popul ati ons of the Bonneville
on these Forests. The trout still exists in |ow nunbers in
smal| stream reaches with only mninal conservation actions,
such as a few exclosures. As is the case on other National
Forests, it appears that there have been no changes in |and
or managenent policy; lack of accountability at |ocal agency
managenent |evels may not be inproving the situation. Both
the U nta National Forest and the Wasatch-Cache al so made
avail abl e rel evant parts of the undated "Land and Resource
Managenment Plan for the U nta National Forest" and the
"Wasat ch- Cache National Forest Land and Resource Managenent
Pl an. "

Cari bou National Forest

This Forest has also provided a fish survey for 1994

and also a partial "rLand & Resource Managenent Plan for the
Cari bou National Forest & Curlew National Gassland." This
managenent plan is not primarily concerned with the Bonneville
Cutthroat, but does have sone features intended to inprove
fish habitat.

Bri daer - Tet on Nati onal Forest

This National Forest has provided fish surveys for
the Kemmerer Ranger District.

Little of the above infornmation is of nuch use in
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perceiving population trends, but will be useful for this and
ot her purposes in the future.

OQverall, the figures, where provided, primarily by
Duf f (1996), suggest that the Bonneville Cutthroat Trout has
fared better on National Forest lands than off of them-but
not, nevertheless, very well. In cases like the |ast one
di scussed above, one of the primary difficulties with the
kind of management now in place beconmes apparent: the Forest
Servi ce cannot even prevent serious degradation of habitat on
its own ground, much less on private ground around Nationa
Forest boundaries.

A possible reason for the National Forests’ better
figures as opposed to those for private ground, mght be that
terrain has often been selected for National Forest at |east
partly because it seenmed | ess economcally exploitable at the
time of selection. National Forest figures are not
encouragi ng, but are undeniably better than those for private
ground. Hence, despite the Forest Service's often destructive
policy of "nultiple use, ™ National Forest |ands may still be
at | east somewhat protected by a certain amount of |ack of
usability for econom c purposes.

"Multiple use" is the name of a U S. Forest Service
policy, which it shares with the Bureau of Land Managenent
(BLM). Both of these agencies mght be said, intuitively, to

have a fairly bad reputati on anong conservators of the
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country's natural heritage, and for much the sane reason
Miultiple Use is a policy that legitinmates the notion that al
uses for a parcel of land are equal--that is, grazing, mning,
logging, recreation, and wildlife conservation. "WIldlife
conservation" is listed last in this paragraph because that
Is where it usually ends up in the Forest Service agenda.
Furthermore, it is in the Forest Service's operational nandate
that if two or nore uses can be devel oped, then both, if
possi ble, should be. The Forest Service Manual Policy (FSM
2526) concerning riparian managenent does indicate that in
case of conflicting multiple uses, the riparian ecosystem and
its dependent species are to be given managenent preference
and protection. However, it appears that this is rarely done
in practice. There is much reason to believe, in this case
as in many others, that information provided by biologists is
often neglected and ignored. In practice, if thereis a
conflict of use, the wildlife goes to the wall, and the
exploiters nove in. The Forest Service seens to be |loathe to
make positive wildlife decisions, claimng that this is the
provi nce of the states; however, under NFMA | anguage, the
Servi ce does have such rights and functions, particularly in
the protection of inperiled species habitat.

Thus, the U S. Forest Service, which could be the
best hope for the trout, has tended to turn over fish

managenent to the states--who, with already too-snmall budgets
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--are only too anxious to take the easy way out, even though
t hey do have some funding for restoration of sport fishing
fromthe Fish and Wldlife Service. It is the state agencies
that have failed to enforce fully the Oean Water Act; who
have favored hatchery stocking over restoration of native
popul ations (as do the Forest Service and the Bureau of Land
Managerment generally); who have had the npst to say about
hydroel ectric facilities; who have allowed too-1o00ose (or no)
regulations to avoid angering local constituencies. It is
believed that the mgjority of funds provided by the federal
government to the states for sport fish restoration are
expended on hatchery operations, which nay be inconsistent
with all |egal requirenents.

Per haps the nost exasperating feature of Forest
Service policy is their mulish inability to see ecosystens
and wildlife as anything but two entirely separate itens.
However, there are indications that the agency is now
begi nning to place greater nanagenent enphasis on ecosystem

nmanagenent .

Conservation Agreements
Recently, the popularity of Conservation Agreenents
(cAas) for dealing with the nmultiplying problens presented by
threatened and endangered species has nuch increased. The
essential flaws in this type of protection fall under three

headi ngs: 1) the avowed nunmber one intention of these
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agreenents in alnost every case observed is to stave off
federal listing of threatened and endangered species; 2) these
prograns are too often under the influence, or even the
control, of precisely those economc interests that caused the
problemin the first place--setting the fox to watch the hen
house, as one observer put it; and 3) these agreenments, no
matter how detailed they may be or how sternly they stipulate
actions to be taken by signatories, |ack accountability and
are unenforceable. The Forest Service may sign these
docunents, but the agency lacks effective internal mechanisns
to enforce accountability at any of the "on the ground"
| evel s. It is believed by the Petitioner that Forest Service
request ed budgets generally do not reflect any adequate
i ncreased funding for operations under the conservation
agreenents they sign. These voluntary participation type
agreenents are, in the nature of things, unlikely to result
in effective protection and full recovery of many threatened
and endangered species, including the Bonneville Cutthroat
Trout .

To put the natter very bluntly, these prograns lie
under the suspicion that they constitute nostly window-
dressing designed to keep conservationists and the enforceable
requirenents of the ESA off everyone's back. Even trout
Unlimted, in an editorial in its organizational publication,

Trout, gently inquired about the "sincerity factor" in state
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plans of Oregon and Maine, intended to forestall ESA |isting
and turning managerment over to the states. Trout Unlimted,
an effective and dedicated national conservation (non-profit)
organi zation, works as tactfully and cooperatively as possible
for freshwater fish recovery with the Forest Service and with
other entities that mght be in a position to help.

An exanple of this kind of CAis the available draft
of a "conservation Agreenent and Strategy for Bonneville
Cutthroat Trout (Oncorhvnchus clarki utah) in the State of
Utah," issued in March 1997 under the |eadership of the Ut ah
Departnent of Natural Resources, Division of Wldlife
Resour ces. This proposed Agreenent is to be "™among resource
agencies." "Threats that warrant BCT |listing as a sensitive
species by state and federal agencies and as threatened or
endanger ed under the Endangered Species Act of 1973, as
amended, should be elinminated through inplenentation of this
Agreenent and the attached Conservation Strategy . . ."
(Conservation Agreenent, 1997, p. 2). Its Goal is
respect abl e: "Ensure the | ong-term conservation of BCT within
its historic range in Uah" (p. 2). Furthernore, its
oj ectives (p. 2) have at least a tincture of specificity:

"1) Restore and nmaintain at |east 62 conservation popul ations
of BCT throughout 332.1 streamm|es and 35,775 surface acres
including a sufficient nunber of netapopul ati ons where

possible within five Geographic Mnagenent Units (GW).
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2) Elimnate or mnimze threat to BCT and its habitat to the
greatest extent possible.”

Nei t her of these "objectives" adequately address the
Bonneville's real problens. The nunbers nentioned in the
first (which wll be under state control) are too |ow, the
second itemis too diffuse for practical application; and in
any case, the federal agencies involved (Forest Service and
Bureau of Land Managenent) have no accountability under such
an agreenent.

The ca’s "status and Distribution of the Bonneville
Cutthroat Trout" focuses |largely upon the trout's |egal
standings--s1 in Uah; but the authors, after again raising
the specter of federal control, hopefully point out that the
Bonneville Cutthroat is really in better shape than it was in
the 1970s--as indeed it my well be, bad as that is. The CA
then provides broad, non-specific statements describing
Conservation Actions as well as organization, nonitoring, and
funding set-up. There is a tinme line indicating certain
conservation actions to be taken in 1996 and 1997, as well as
a proposed budget for various areas of the trout's range, and
a brief chart delineating the broadly-stated responsibilities
of the various agencies involved. Have all these efforts
been inplenmented, and have they been shown to be effective to

date? It does not appear so.
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The Draft Agreenent in its initial pages, establishing
the ground rules for this CA stipulated: "Upon signing, the
signatories agree to renove BCT fromall lists that require
federal and state regulatory administration" (p. 2). It nust
be said that the Forest Service refused to agree to this item
and it does not appear in the final Agreement. It does give
a clear notion of the intentions behind such agreenents,
however .

The stipulations and rules of the Agreenent are set
forth in its first pages, and give the CA an air of |egitimacy
and respectability: we nmust not, however, forget that such
cAs are not enforceable, and funding is not guaranteed to
ensure inplenentation of all necessary conservation neasures.

The sanme is true of another CA that has cone to hand
and seens to be primarily concerned with lands in the Caribou
National Forest: As with the larger, nore elaborate CA
exam ned above, this one al so gives reasons and goal s that
include not only the conservation (hopefully) of the trout,
but evasion of ESA listing. |Its signatories are U S. Forest
Service, Caribou National Forest; US. Fish and Wldlife
Service; Caribou cattlemens’ Associ ation; |daho Soi
Conservation Conm ssion; and the ldaho Fish and Game
Depart nent .

Again: cas and Menoranda of Understandi ng (anot her

voluntary arrangement) are not enforceable. It appears that
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it is inportant to the signatories that they should not be.
The major indication of this lies in agency nanagenent
deci si ons and actions performed on the ground, which are
conspi cuously absent. This determ ned evasion of obligations
to inplement effective wildlife conservation neasures nay be
understandabl e in some ways, since enforceable regulation
could put sone of the agencies involved in an untenabl e

position between |egal obligations and political pressures.

Uncertainties in Present Know edge

"Habitat requirenents for young Bonneville cutthroat
trout are poorly reported in the literature" (Kershner, 1995).
Kershner al so ended his discussion of the Bonneville Cutthroat
Trout with this statenent: »rThe know edge of the distribution
of this subspecies is spotty. W need a full assessnent of
the historical and current range to accurately docunent the
decline of Bonneville cutthroat trout. In addition, we need
to establish the population trends. And given the existing
smal | popul ations and fragnented habitats, we need to learn
how to design effective reserves for the Bonneville cutthroat
trout" (Kershner, 1995) "There is no literature that directly
assesses the effect of diseases on Bonneville cutthroat trout"
(Kershner, 1995). And a perusal of the present docunment will
reveal nmore of these gaps in the current know edge of the

Bonneville Cutthroat.
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These gaps need to be filled in the future, but, once
again, it nust not be forgotten that while research stil
needs to be done, enough is currently known about the trout
and its needs to inplement sound recovery neasures. Neither
should it be forgotten that demands for nore research, though
needed, can be used by reluctant agencies to forestall the
greater and justified need for action.

The above statenments conprise only a small sanpling
of assertions that know edge of the trout is at present
inconplete. Both Duff and Kershner, of the Forest Service,
state repeatedly that this or that (1996; 1995) is "poorly
reported,"” needs further investigation, or that the data is
inconplete. Athough there exists a daunting pile of mnute
data concerning the trout, it is not yet conplete.
Neverthel ess, the figures now available clearly show the
precipitious decline of the Bonneville Cutthroat Trout.
Despite conservation agreenents and simlar docunents, the
Bonneville, in the Petitioner's opinion, is still seriously
t hr eat ened.

summary of Threats to the Bonneville
cutthroat Trout

It is clear that alnost all wldlife and species
I ssues, including those involving the continued existence of
the Bonneville Cutthroat Trout, are alnost infinitely nore

conpl ex than was thought by the science-proud peopl e who began
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stocking exotics in western waters. Al too confident of
their ability to manipulate the environnment and its living
creatures, many innovations that were to have grave effects
on the future of the earth's environment--not to nmention the
Bonneville Cutthroat Trout--were enthusiastically, even
recklessly, instituted without any renmotely accurate notion
of the possible consequences. Jolly fishing parties pulled
hundreds of trout out of western waters, in a single day's
fishing, wthout the slightest concern for the continuance of
any particular species. To these still-unknow edgeabl e
people, a trout was a trout--so why not stock rainbows? The
repl acenent of native cutthroat trout was so thorough--
repl aced by rainbow, brown, brook, and |ake trout--that many
of us "knew" these were the region's native trout. They are
not .

The peopl e who snatched nmost of the trout from western
streans and | akes in the nineteenth and early twentieth
centuries, and then replaced themwth the wong kind of fish,
fell victimto a tendency we-humans have of thinking we know
nore than we really do, especially under the sweeping
influence of the rising prestige of science. paking
irreversible changes in the trout's habitat on the basis of
still-insufficient know edge is a m stake that nmust not be
repeated at this critical point. |gnorance and |ack of

information are real threats to the trout.
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The other major threats to the Bonneville Cutthroat
Trout appear on al nost every page of this report; and it
shoul d not be forgotten that these threats al so nenace the
continued exi stence of other species in the Bonneville's
ecosystem

1. Today, sophisticated techniques for
differentiating the various trout species and subspeci es and
for estimating their purity in terns of intermxing with
exotics have been developed, and they seemto be accepted as
reliable in the literature; however, not all popul ations have
been tested, and both Duff (1996) and Kershner (1995) anong
ot hers appear to accept the belief that the conpetition and
interbreeding with the exotics constitute the greatest peri

to the continuing existence of Oncorhvnchus clarki utah. |t

Is possible that this interbreeding may not only |ose the
trout's genetic identity, but may also neutralize or elimnate
I mportant survival characteristics.

2. @Gazing. It is clear that grazing is the biggest
villain in nuch of the habitat destruction threatening the
Bonneville Cutthroat Trout as well as a good nmany ot her
species. Mich of the land where Bonneville Cutthroat are
found in streams is intensively devoted to cattle raising.
Cattle grazing in riparian areas results in disturbed stream
banks, attendant |oss of cover, sedinentation, and dangerous

tenperature changes. The effects of grazing snowball:
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sedimentation, for exanple, raises water tenperature to levels
not tolerable for the trout, reduces and/or elimnates key
macroi nvertebrates which are inportant to the trout's food
supply, can obliterate the stream substrate it needs for
spawni ng, and suffocates trout eggs in gravels.

3. Road building. Road building has also been a
maj or factor in sedinentation and in cutting off trout
mgration by the use of culverts. Additionally, road building
has increased access to the trout as a gane fish, another
hazard. How much of a threat overfishing is in the decinated
condition of the Bonneville is wholly unknown; but nobst of us
know of our own knowl edge that not everyone respects Fish and
Gane Department catch limts

4,  Agricultural uses of water. As has been shown
above, with the grinmrest exanples recounted by the Idaho state
agency, local ranchers and farmers have not scrupled to renove
all of the water fromsome streans to further their
agriculturally related operations. Farners, ranchers, and
livestock grazers are often the source of much of the pressure
on managi ng agencies that should be protecting the trout and
other wildlife. It seems plainly obvious that politica
consi derations have prevented a close |look at the situation;
that available waters in this region have been over-allocated;
i ndeed, the original over-allocations may well have resulted

from intense political pressure. The restoration of year-
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round instream flow rates is a goal that would benefit the
Bonneville Cutthroat Trout and many other aquatic species.

As it stands, however, few states have instream flow |laws to
protect fisheries as beneficial users of water. The-Forest
Servi ce cannot even provide by-pass flow under special use
permts to ensure instream flow to maintain streanms and their
bi ol ogi cal resources.

Qther agricultural uses of water that are injurious
to the trout are channel nodification and retention. |In sone
I nstances, streams have been cut off and rechanneled into
other streams. This has degraded, often elininated, trout
habitat and has isolated some popul ations.

5. Mning. Mning operations are found in all of
the states nentioned, and constitute another hazard to the
trout, partly because of sedinmentation, partly because of
possi bl e toxi c chem cal s acconpanying the sedi nent, and very
| argely because of the crude road building that generally
goes with mning. This road building results in excessive
sedi nentation fromrunoff into creeks and mgration bl ockage
by road cul verts.

6. Logging. Again, road building and stream

pol luti on acconpany other ill effects of |o0gging
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Benefits of ESA Listing for the
Bonnevill e Cutthroat Trout

As can be seen fromthe sources of the naterial above,
U S. Forest Service personnel have done close and carefu
assessnment of several native cutthroat trout, including the
Bonneville Cutthroat, but their work is still inconplete, as
they thenselves state. Further, it becones clear fromthe
data they provide that their agency's protection of the trout
has been |l ess than accountable, efficient or enthusiastic in
the past. It has been repeatedly pointed out in the pages
above and in the statements of Bonneville Cutthroat Trout
authorities, that research on the trout and its surrounding
issues is not conplete. Hence, to begin with, this research
nust be better funded, coordinated, and adm nistered. If
this is to be done effectively, in a manner that well
coordinates the range-wide efforts of all states and agencies,
it wll need federal organizing and directing powers: The
Department of the Interior, the US Fish and Wldlife
Service, under the nandate of the ESA

Further, the Forest Service has been unwilling or
unable to act upon the data available. \ile the Forest
Service nust becone nore accountable, ESA listing can provide
coor di nated nmanagenent and neutralize |ess than energetic
efforts of other agencies.

Among the major problens for any agency undertaking

any programto protect the trout are:
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1. Inadequate funding: A crippling problemfor
virtually any state agency confronted with a maj or ecol ogi cal
task, especially when the |egislatures that allocate funding
are heavily influenced by interest groups opposed to
preservation. If that were not the case, it must be
considered that nost state governments cannot afford such
projects. Federal funding and admnistration of funding from
all sources is needed. Again, while the Forest Service
undoubt edly needs nore money, it now has both funds and
personnel; but is unwilling to make changes in its priorities
to adequately cover the conservation of the Bonneville
Cutthroat. The Forest Service is undoubtedly concerned about
the Bonneville in ternms of its threatened and endangered
species program but it continues to fail to bring this
concern into on-the-ground action. This should be the
responsibility of Regional Foresters

Further concerning lack of funding, Petitioner notes
that, in the past, this has provided another escape route for
agencies not wanting to assune conservation responsibilities.

2. No agency, except the U S. Fish and Wldlife
Service, under the nandate of the ESA, will have the
overarching ability to override the clashing interests and
the intricately entangled networks of ownership and

admnistration that this region of the Wst presents.
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Al (the lIdaho, Woning, and Uah agencies with Nevada
largely silent and apparently inert) have enphasized the
necessity of close cooperation anong all the agencies and
private groups involved, and there is no doubt that w thout
such close cooperation, the project of saving and restoring
the trout would be hopel ess.

But even on the very face of it, this kind of
cooperation may not be possible w thout added inducenments and
statutory protection for the trout. Even one sub-basin could
easily contain enough conflicts of interest, agency and
private, to keep an ordinary, diligent agency or court busy
for some very considerable tine.

3. Local social, economc, and political pressures
can be and are occasionally paralyzing to state and nationa
agencies that have to deal with them

Al though both the agencies and the states are anxious
to ward off federal listing, no state or agency wants the
financial burden, or, in some areas, the political odium of
wildlife protection and recovery. The listing of the
Bonneville Cutthroat Trout as "Threatened" can begin to solve
its problens--and the problenms of other species that share
its ecosystem-with a well-coordinated and cost-effective
approach to wildlife protection

Each and every one of the threats to the trout have

come about because groups or individuals have extracted profit




Bi odi versity Legal Foundation 73
of some kind fromengaging in the activities that caused the
threats. The grazing industry, at this particular point in
time, appears to be anong the best organi zed and nost
truculent in defense of what they believe to be their rights.
Water in the West is proverbially a vexed question at the
very best. \Water is and has been historically the point of
contention in Wstern legal battles; one that has not
infrequently come to violence. Al those dewatered streans
no longer available to the trout (and the other creatures in
its aquatic ecosystem) were diverted by some fol ks who thought
they had a right to ail the water. They too will be (nore
realistically, are) determ ned opponents to needed
conservation neasures. A larger authority than that which
can be provided by state and agency adm nistration will be
needed. Positive incentives and Habitat Conservation Plans
(HcpPs) woul d be hel pful in encouraging many of these private
interests to work for recovery of the Bonneville Cutthroat
Trout and its aquatic ecosystens.

However, there is a difficult and nore substantive
issue to deal with here: the basic fact that the West is very
largely dry land country, and water is critical to many of
the businesses currently found in it. Fair and workabl e
solutions to questions concerning anmounts of water to be nade
available and its distribution will have to be guided by

policy, the use of sound science, and adm nistration from
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above, but with cooperation from state and local levels. It
shoul d be noted that 50% of nunicipal water supplies in the

West cone from National Forest Lands.

It is inperative to maintain year-round instream fl ow
rates--that is, keep the water in the streans--and, in the
process, maintain good fish habitat. Wth better, nore
equi tabl e management, healthy streans could be of great
benefit to the people living in the Bonneville's range as
wel | as to stream- and riparian-dependent wildlife.

An overall policy and adm nistration, such as ESA
listing and protection can provide, is especially applicable
in the Bonneville Cutthroat case: jt is, after all, stream
habitats that are involved. In other words, it may not be
possible to have, for exanple, a couple of niles of excellent
trout habitat while two mles of stream bank above it are
used for grazing or nmining. A stream we are al npst tenpted
to remnd people who ought to know it, is a continuous entity
and cannot be cut up into discrete segnents except on a

property nmap.

Applicability of Listing Criteria
The criteria for listing of a species under the ESA

are:

1. The present or threatened destruction, nodification,
or curtailnent of habitat or range;
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2. Overutilization for comercial, recreational
scientific, or educational purposes;

3. Disease or predation;
4,  The inadequacy of existing regulatory nechani sns; and

5. Oher natural or mannade factors affecting its
continued existence."

Petitioner understands that if a species'
circunmstances fit any one of the five criteria shown above,
congressional mandate requires its listing under the ESA. It
can be denonstrated that in the recent past, the status of the
Bonneville Cutthroat Trout has fitted four of the criteria,
and with the advent of whirling disease, it presently fits
all five.

1. The present or threatened destruction.

nodi fication. or curtailnment of its habitat or ranse.

It seens clear that the major factor mlitating
agai nst the continued existence of the Bonneville Cutthroat
Trout lies in habitat loss. The activities that have resulted
in this habitat | oss have been stated repeatedly in the pages
above: Gazing, irrigation, mning, lunbering, road building,
and sonetinmes recreation. Each of these leads to the
degradation, or even renmoval, of the trout's stream habitat
and/ or contributes to the isolation of remaining populations.

There is no dearth of information about the Bonneville
Cutthroat Trout's needs and the reasons for its decline; |oss

of habitat and hybridi zation are undoubtedly at the top of



Bi odi versity Legal Foundation 76
the list, and yet this information is not conplete. Trout
Unlimted, an inportant conservati on organi zation working for
restoration of native cutthroat trout points out that in order
to conserve these trout nost efficiently, nore research and
long-term nonitoring will be necessary.

Wiile the Bonneville Cutthroat Trout's range does not
seemto have been nmuch reduced in geographic area (except,
perhaps for the initial drying up of Lake Bonneville itself),
the species' occupied range has, in effect, sinply been
degraded and blown apart by human activities. That is, there
are still fragmented popul ations of Bonneville Cutthroat Trout
in nuch of its historic range, but these fish have been
greatly reduced in nunbers and now amount to little nore than
remmant and/or hybrid populations. Popul ation declines are
expected to continue in response to habitat degration and

destructi on.

2. Overutilization for commercial, recreational

scientific, or educational purposes. The Bonneville Cutthroat

Trout was captured commercially in the past, which contributed
toits initial declines in the nineteenth century, as did
excessive angling. At present, the states that have reported
their practices have severely reduced or elimnated Bonneville
Cutthroat takes for recreational fishers. The effectiveness
of this kind of regulation remains to be seen. The

"overutilization for conmercial, recreational, scientific or
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educat i onal purposes™ was such that Brigham Young hinself
made an attenpt to stop excessive fish take in the early years
of settlement. lronically, his directives were not enforced
(as so frequently happens today), and the eventual result was
the extirpation of the Utah Lake and Jordan R ver popul ations
of the trout. W are also remnded that the legal limts for
recreational take are not really fully enforceable and there
I's reason to suspect that many fishers do not honor them
Al so, there do not appear to be any accurate estimates of
actual trout nortality associated wth "catch and rel ease"
pol i ci es.

3. Disease or Predation; The fish populations in

the Bonneville's territory are subject to sonme diseases,

mai nly "hatchery diseases, » but none of these appear to be a
maj or factor; however, whirling di sease, another hatchery

di sease, has arrived in Bonneville habitat and seens to be
spreading rapidly. This devel opment could be deadly to the
trout.

Wiirlina disease. Considerable apprehension has been

expressed by scientists as whirling di sease has noved into

the Yell owstone River, detected within the |ast year (Bozenman
Chronicle, 1997). Very recently the di sease has been detected
in the Sevier Rver of Uah. It was widely believed anong
researchers in the past that wild trout popul ati ons were not

vul nerable to this disease, but recent findings have proved
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this notion to be wong (Nehring and Nickum n.d.). Rai nbow
trout appear to be the nost susceptible to whirling disease,
whi ch has accounted for catastrophic drops in rai nbow
popul ations in a number of western rivers.

However, the native cutthroats, it has been realized
followng tests in 1995 and 1996, can be affected as readily
by whirling disease as rainbows (Nehring and N ckum n.d.).
The brown trout seens nore inpervious to it, but it too is
susceptible and has been found to have whirling disease.

The synptons of whirling disease "in salmonid fry and
fingerlings can include: blackening of the tail; severe
bendi ng of portions of the vertebral colum (lordosis and/or
scoliosis); shortened snouts and other deformties of the
cranium upper jaw, lower jaw, and orbits of the eyes (causing
a bug-eyed appearance); and the erratic tail-chasing behavior
for which the disease is named" (Nehring and N ckum n.d.,
n.p.).

Wiirling disease is caused by a mcroscopic parasite,

Mrxobol us cerebralis), which infects tubifex wornms (Tubifex

tubifex) that live in aquatic environnments. These produce
tubi fex worms, which in turn produce triactinonyxon spores.
These are ingested by the trout which can also be infected by
contact with the triactinonyxon spores. A particularly

om nous feature of whirling disease is the difficulty, perhaps

the inpossibility, of getting rid of it. \en the tubifex
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worns find no hosts, their spores can survive in the
substrates for a very long time until a new host cones al ong.

This disease was found in the Yell owstone R ver in
July 1997 and in the Madison River, as well as in Utah rivers:;
there is no doubt that whirling diease is spreading rapidly,
and spreading into Bonneville habitat.

4. The inadequacy Of existinag requlatory nechani sns.

Land ownershi ps and managenent agenci es abound in the trout's
range: state and federal, and private ownership as well
Omnershi p and nmanagenment authorities are so intricately
snarled, and so full of opposing interests that it may be
difficult or inmpossible to disentangle them federal
managenent can override these otherw se inextricable knots.
Many private |andowners in the West are notoriously
uncooperative in conservation matters, and industri al
Interests often have power difficult to challenge. Positive
incentives, such as Hcps, will be needed to prod private

| andowners to participate in effective recovery efforts.
Additionally, greater accountability is needed in federal
agenci es.

5. O her natural or nmanmade factors affecting its

continued existence. |n addition to the manmade detriments,

the trout has faced natural difficulties in the |ast decade
as an extended drought has l|lessened its habitat quality, and,

as well, has introduced further uncertainty into attenpts to



Bi odi versity Legal Foundation 80
assess the health and status of its habitats. Generally,
speaki ng, streans that have not been inpacted by human
activities (and there are few of then) are functioning and
their trout are surviving.

There are so many mannade threats to the trout that we
can only express surprise that there are any trout |eft.

However, there is one manmade hazard that some experts
feel is the nost threatening of all to the continued existence
of the trout: introduction of exotic species. As the |daho
Departnment of Fish and Game Conservati on Assessnent and
Strategy (1994) pointed out, there have even been tinmes when
it has been necessary to risk the possible damage to genetic
variability in the Bear Lake popul ation to prevent the
probability that no Bonneville Cutthroat Trout at all would
be spawned.

It should be noted that all states should be required
to do in-depth assessnents of their stocking and hatchery
prograns to ensure managenent and cul ture operations do not
or will not inpact Bonnevilles or other native fish. If this
I s not done, Hcps and other conservation arrangenents wll be
of no value. Stocking will continue fruitlessly if states
and federal agencies do not coordinate stocking activities.

This is another area in which ESA listing could be hel pful.
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critical Habitat

This petition requests that critical habitat be
designated for the Bonneville Cutthroat Trout within a
reasonabl e period of time followng ESA [isting, when-critical
habitat can reasonably be determned. "Service regulations
(50 CFR 424.12(a)(2) state that critical habitat is not
determnable if information sufficient to performrequired
anal yses of the inpacts of the designation is lacking or if
t he biol ogical needs of the species are not sufficiently well
known to permt identification of an area as critical habitat"

(Federal Resister, 1991, p. 49656 If, in light of these

considerations, critical habitat cannot be determ ned and
designated within the prescribed one-year period follow ng
listing, the petitioner understands that listing wll, in
itself set in nmotion "protection Of this species' habitat
[which] wll be addressed through the recovery process and

through the section 7 jeopardy standard" (Federal Resister

1991, p.49656, re: @l f Sturgeon).
It is to be hoped that other management agencies

could, in the interimbefore the US. Fish and Wldlife
Service designates critical habitat for the Bonneville,

identify and designate "essential habitat."

Summary
The plight of the Bonneville Cutthroat Trout began

perhaps, with the drying up of the ancient Lake Bonneville;
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but the trout stranded, in metapopul ations around the forner
giant |ake, adapted to streamlife and carried on, quite
healthily as it turned out. But as has happened so often in
American history, the advent of white settlers meant-trouble
for the trout. It is painful to read the records of Anglo
settlers who spread out over the North American continent.
They took positive pride in catching hundreds of fish on a
single fishing trip; in never leaving a tree standing of the
forests they cut down; they never noticed anything at all
wong with | eaving a nountainside in a sea of nmud and stunps
following intensive placer operations. They just didn't
really notice things like that. Nevertheless, it may be that
this crisis over the last remants of the natural world in
which we are at present involved, with the Bonneville
Cutthroat as its focus in this particular docunent, wll prove
to be one nore lesson for human beings in the service of human
evolution: learning to value and understand other life forns.

Thi s docunment has reiterated the threats to the
trout--grazing, irrigation, mning, |ogging, road building,
devel opnent, recreation, not to nmention lack of accountability
or proactive prograns anmong agencies. FEach of these
activities has its consequences, all of themdestructive to
the Bonneville's ecosystem The problems are nuch the sane
over the trout's entire range: grazing, water diversion

dewatering, retention, mning, |ogging, roading, recreation
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| f the Bonneville cutthroat Trout is to be saved from
extinction, managenent across its range must be coordinated
by an agency with the mandate, responsibility, and authority
to do so. A nunber of state and federal |and managenent
agenci es have stated plainly that they have devel oped their
respective Bonneville Cutthroat conservation prograns for the
pur pose of avoiding federal |isting--they hope to stave off
l'isting by banding together, busily making mutual, voluntary
agreenments and hol ding neetings. W have noted the likely
effectiveness of these activities. They are working to keep
managenent of the trout in their own hands--the very agencies
that have allowed the hapless trout to land in its present
plight. These agencies have already denonstrated that they
often lack the ability and the political and stewardship wll
to save the Bonneville Cutthroat. Even though they are under
budget constraints, agencies have declined to make necessary
decisons and take necessary actions; they are subject to the
highly pitched stresses of econom c, social, and political
pressures. They have the fewest defenses against them and
agai nst the conbative attitudes of couldn't-care-less econonic
interests who originate these pressures.

The Bonneville Cutthroat Trout is clearly biologically
threatened in a significant portion of its known historic
range and nerits a Threatened |isting and protection under

t he ESA The Bonneville Cutthroat Trout is, therefore,
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petitioned to be listed as Threatened where it still occupies
habitat within its historic range in the contiguous United
States.

Petitioner will expect to receive a formnal
acknow edgenent of this petition and a decision within 90
days of its receipt on whether a listing of the Bonneville

Cutthroat Trout under the Endangered Species Act may be

Respectfylly submitted,
Py / ' N
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D. €. "Jasper" Carlto

/"Dii'ector

copy: Bruce Babbitt, Secretary of the Interior

war r ant ed.




